PROCUREMENT POLICY BOARD
1151 Punchbowl Street, Conference Room 410
Honolulu, Hawaii 96813

Regular Meeting
May 21, 2009
1:00 pm

AGENDA

{Amended)
I Call to Order.
il Approval of Minutes - Meeting of April 16, 2609.
11 Board’s request to discuss the process on how items are to be included on the agenda.
V. Communication dated May 7, 2009 from the Small Business Utilization Council

regarding the nomination of Ms. Wendale Imamura as the alternate Council member to
Mr. Rix Maurer, II1, City and County of Honolulu.

V. Request by Member Darryl Bardusch to:
a) Modify two rules (3-126-7a and 3-121-16) on protests; and

b) Replacing existing rules on conducting protest with new rules (3-126-42 thru 3-126-74.)

VL Request by Lance Inouye, General Contractors Association, regarding proposed change
to HAR Section 3-125-13 (Addition to the Price Adjustment Clause in Construction Contracts).

VIL Communication dated May 13, 2009 from the Small Business Utilization Council —
HAR Chapter 3-124, Small Business Preference Rules Targeted Area for Set-Aside
and/or Subcontracting - Alternate Energy

VI Executive Session:

a) To consult with the Board’s attorney on powers, immunities, and Habilities pursuant to HRS
section 92-5(a)(4); regarding two appeals of the PPB’s Declaratory Order, in the Circuit Court of
the First Circuit by Olelo Community Television and in the Circuit Court of the Second Circuit by
Akaku: Maui Community Television; and

b} To discuss personnel matters in the recruitment for Administrator, State Procurement Office.

iX. Announcements.
X. Adjournment.

Agenda may be viewed at http:/hawaii gov/spo/procurement-policy-board-minutes-of-meeting.
Individuals may present testimony on matters on the Procurement Policy Board’s agenda when the
agenda item is being discussed by the Board. Individuals intending to testify should contact the State
Procurement Office at (808) 587-4700 at least 48 hours before the scheduled meeting. Written
testimonies will be accepted through e-mail at procurement. policy.boardi@hawaii.zov or faxed to (308)
587-4703 until 1:00 pm, May 19, 2009. Testimonies received after the May 19, 2009 deadline will be
forwarded to the board as time permits. Individuals submitting written testimony at the meeting and
would like the written testimony distributed to the board at this meeting, are requested to provided 12
copies.

Individuals requiring special assistance or services may call (808) 587-4700 by 1:00 pm, May 18, 2609
to discuss accommodation arrangements.
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GOVERNOR
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May 7. 2009

To:  Procurement Policy Board

Thru:  Aaron Fujioka, Administrator
State Procurement Office

From: Theodore E. Liu, Cha@"""

Small Business Wilization Council
Re:  Nomination of Alternate Member to the Small Business Utilization Council

On behalf of the Small Business Utilization Council, I am respectfully recommending to
the Procurement Policy Board the nomination of Ms. Wendale Imamura as the alternate Council
member to Mr. Rix Maurer, Il Ms. Imamura is the Central Purchasing and Contracts
Administrator of the Department of Budget and Fiscal Services at the City and County of

Honelulu,

Thank you very much for your consideration.
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"Bardusch, Darryl W Mr CIV To  <procurement.oolicy board@hawaii.gov>
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If you are unable to attend please let us know, thanks,
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Modifications of Existing ruies:

1.

3-126-7(a) is modified by adding: “(the designee shall not be the official
conducting the procurement or an official who participated substantially in the
procurement)” after “designee” and before “as”

. 3-121-16 is modified by adding: “except the power o decide a protest cannot be

delegated to the official who conducted the procurement or an official who
paricipated substantially in the procurement” after “jurisdiction”.
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§ 3-126-42 Filing a protest.

(a) An interested party may prolest a solicilation or other request by a State agency for
offers for a contract for the procurement of property or services; the cancellation of such
a solicitation or other request; an award or proposed award of such a contract; and a
termination of such a contract, if the protest alleges that the termination was based on
improprieties in the award of the contract.

{(b) Protests must be in writing and addressed as follows: {(insert DCCA address)
(c) A protest filed with DCCA shall:

(1) Include the name, street address, electronic mail address, and telephone and
facsimile numbers of the protester,

(2) Be signed by the protester or its representative,
(3) Identify the contracting agency and the solicitation and/or contract number,

(4) Set forth a detailed statement of the legal and factual grounds of protest including
copies of relevant documents,

(5) Set forth all information establishing that the protester is an interested party for the

(6) Set forth all information establishing the timeliness of the protest,
(7) Specifically request a ruling by DCCA , and

(8) State the form of relief requesied.

(d) In addition, a protest filed with DCCA may:

(1) Request a protective order,

(2) Request specific documents, explaining the relevancy of the documents to the
protest grounds, and

(3) Request a hearing, explaining the reasons that a hearing is needed to resolve the
profest.

(e) The protester shall furnish a complete copy of the protest, including all attachments, .
to the individual or location designated by the contracting agency in the solicitation for
receipt of protests, or if there is no designation, to the contracling officer. The
designated individual or location {or, if applicable, the contracting officer) must receive a



complete copy of the protest and all attachments not later than 1 day after the protest is
filed with DCCA. The protest document must indicate that a complete copy of the
protest and all attachments are being furnished within 1 day to the appropriate individual
or location.

(f) No formal briefs or other technical forms of pleading or motion are required. Protest
submissions should be concise and logically arranged, and should clearly state legally
sufficient grounds of protest. Protests of different procurements should be separately
filed.

(g) Unless precluded by law, DCCA will not withhold material submitted by a protester
from any party outside the government. If the protester believes that the protest
contains information which should be withheld, a statement advising of this fact must be
on the front page of the submission. This information must be identified wherever it
appears, and the protester must file a redacted copy of the protest which omits the
information with DCCA and the agency within 1 day after the filing of its protest with
DCCA.

{h) A protest may be dismissed for failure to comply with any of the requirements of this
section, except for the items in paragraph (d} of this section. In addition, a protest shall
not be dismissed for failure to comply with paragraph (e) of this section where the
contracting officer has actual knowledge of the basis of protest, or the agency, in the
preparation of its report, was not prejudiced by the protester's noncompliance.

§ 3-126-43 Time for filing.

(a) Protests must be filed within seven days of the receipt of the denial of the protest by
the respective state agency

(b) Protests untimely on their face may be dismissed. A protester shall include in its
protest all information establishing the timeliness of the protest.

(¢) DCCA, for good cause shown, or where it determines that a protest raises issues
significant to the procurement system, may consider an untimely protest,

§ 3-126-44 Notice of protest, submission of agency report, and time for filing of
comments on report.



(a) DCCA shall notify the contracting agency by telephone within 1 day after the filing of
a protest, and, uniess the protest is dismissed under this part, shall promptly send a
written confirmation to the contracting agency and an acknowledgment to the protester.
The contracting agency shall immediately give notice of the protest to the contractor if
award has been made or, if no award has been made, to all bidders or offerors who
appear to have a substantial prospect of receiving an award. The contracting agency
shall furnish copies of the protest submissions to those parties, except where disclosure
of the information is prohibited by law, with instructions to communicate further directly
with DCCA. All parties shall furnish copies of all protest communications to the
contracting agency and to other participating parties. All protest communications shall
be sent by means reasonably calculated to effect expeditious delivery.

(b) A contracting agency or intervenor which believes that the protest or specific protest
allegations should be dismissed before submission of an agency report should file a
request for dismissal as soon as practicable.

(c) The contracting agency shall file a report on the protest with DCCA within 30 days
after the telephone notice of the protest from DCCA. The report provided to the parties
need not contain documents which the agency has previously furnished or otherwise
made available to the parties in response to the protest. At least 5 days prior to the filing
of the report, in cases in which the protester has filed a request for specific documents,
the agency shall provide to all parties and DCCA a list of those documents, or portions
of documents, which the agency has released to the protester or intends to produce in
its report, and of the documents which the agency intends to withhold from the protester
and the reasons for the proposed withholding. Any objection to the scope of the
agency's proposed disclosure or nendisclosure of documents must be filed with DCCA
and the other parties within 2 days of receipt of this list.

(d) The report shall include the contracting officer's statement of the relevant facts,
including a best estimate of the contract value, a memorandum of law, and a list and a
copy of all relevant documents, or portions of documents, not previously produced,
including, as appropriate: the protest; the bid or proposal submitted by the protester; the
bid or proposal of the firm which is being considered for award, or whose bid or
proposal is being protested; all evaluation documents; the solicitation, including the
specifications; the abstract of bids or offers; and any other refevant documents. In
appropriate cases, the contracting agency may request that the protester produce
relevant documents, or portions of documents, that are not in the agency's possession.

(e) Subject to any protective order issued in the protest pursuant to § 3-126-45, the
contracting agency shall simultaneously furnish a copy of the report to the protester and
any intervenors. The copy of the report filed with DCCA shall list the parties who have
been furnished copies of the report. Where a protester does not have counsel admitted



to a protective order and documents are withheld from the protester in accordance with
this part, the agency shall provide documents adequate to inform the protester of the
basis of the agency's position.

(f) The coniracting agency may request an extension of time for the submission of the
list of documents to be provided by the agency pursuant to § 3-126-44(c) or for the
submission of the agency report. Extensions will be granted on a case-by-case basis

{g) The protester may request additional documents after receipt of the agency report
when their existence or relevance first becomes evident. Except when authorized by
DCCA, any request for additional documents must be filed with DCCA and the
contracting agency not later than 2 days after their existence or relevance is known or
should have been known, whichever is earlier. The confracting agency shall provide the
reguesied documents, or portions of documents, and a list to DCCA and the other
parties within 2 days or explain why it is not required 1o produce the documents.

{h) Upon the request of a party, DCCA will decide whether the contracting agency must
provide any withheld documents, or portions of documents, and whether this should be
done under a protective order. When withheld documents are provided, the protester's
comments on the agency report shall be filed within the original comment filing period
unless DCCA determines that an extension is appropriate.

(i} Comments on the agency report shall be filed with DCCA within 10 days after receipt
of the report, with a copy provided to the contracting agency and other participating
pariies. The protest shall be dismissed unless the protester files comments within the
10-day period, except where DCCA has granted an extension or has established a
shorter period in accordance with § 3-126-4_{e). Extensions will be granted on a case-
by-case basis. Unless otherwise advised by the protester, DCCA will assume the
protester received the agency report by the due date specified in the acknowledgment
of protest furnished by DCCA.

{j) DCCA may request or permit the submission of additional statements by the parties
and by other parties not participating in the protest as may be necessary for the fair
resolution of the protest. The agency and other parties shall not submit any additional
statements unless the statements are specifically requested by DCCA or submitted after
permission has been granted by DCCA.

§ 3-126-45 Protective orders.

{(a) At the request of a party or on its own initiative, DCCA may issue a protective order
controlling the treatment of protected information. Such information may include
proprietary, confidential, or source-setection-sensitive material, as well as other
information the release of which could result in a competitive advantage to one or more



firms. The protective order shall establish procedures for application for access to
protected information, identification and safeguarding of that information, and
submission of redacied copies of documents omitting protected information. Because a
protective order serves to facilitate the pursuit of a protest by a protester through
counsel, it is the responsibility of protester's counsel to request that a protective order
be issued and to submit timely applications for admission under that order.

(b} If no protective order has been issued, the agency may withhold from the parties
those portions of its report that would ordinarily be subject to a protective order. DCCA
will review in camera all information not released to the parties. Where a protective
order has been issued, documents may be filed by electronic means (other than
facsimile transmission) only when specifically authorized by DCCA.

(c) After a protective order has been issued, counse! or consultants retained by counsel
appearing on behalf of a party may apply for admission under the order by submitting
an application to DCCA, with copies furnished simultaneocusly to all parties. The
application shall establish that the applicant is not involved in competitive decision-
making for any firm that could gain a competitive advantage from access to the
protected information and that there will be no significant risk of inadverient disclosure
of protected information. Cbjections to an applicant's admission shall be raised within 2
days after receipt of the application, although DCCA may consider objections raised
after that time.

(d) Any violation of the terms of a protective order may result in the imposition of such
sanctions as DCCA deems appropriate, including referral to appropriate bar
associations or other disciplinary bodies and restricting the individual's practice before
DCCA.

§ 3-126-46 Protest issues not for consideration.

A protest or specific protest allegations may be dismissed any time sufficient information
is obtained by DCCA warranting dismissal. Where an enlire protest is dismissed, no
agency report need be filed; where specific protest allegations are dismissed, an
agency report shall be filed on the remaining allegations. (do we need this?)

§ 3-126-47 Withholding of award and suspension of contract performance.

Where a protest is filed with DCCA, the contracling agency may be required to withhold
award and 1o suspend contract performance. The requirements for the withholding of
award and the suspension of contract perfermance are set forth in

§ 3-126-48 Hearings.



(a) At the request of a party or on its own initiative, DCCA may conduct a hearing in
connection with a protest. The request shall set forth the reasons why a hearing is
needed to resolve the protest.

(b) Prior to the hearing, DCCA may hold a pre-hearing conference to discuss and
resclve matters such as the procedures to be followed, the issues to be considered, and
the witnesses who will testify.

(c) Hearings generally will be conducted as soon as practicable after receipt by the
parties of the agency report and relevant documents. Although hearings ordinarily will
be conducted at DCCA |, hearings may, at the discretion of DCCA, be conducted at
other locations, or by telephone or other electronic means.

(d) All parties participating in the protest shall be invited to attend the hearing. Others
may be permitted to attend as observers and may participate as allowed by DCCA's
hearing official. In order to prevent the improper disclosure of protected information at
the hearing, DCCA's hearing official may restrict attendance during all or part of the
proceeding.

(e) Hearings shall normally be recorded and/or transcribed. If a recording and/or
transcript is made, any party may obtain copies at its own expense.

(f) If a withness whose attendance has been requested by DCCA fails to attend the
hearing or fails to answer a relevant question, DCCA may draw an inference
unfavorable to the party for whom the witness would have testified.

(g) If a hearing is held, each party shall file comments with DCCA within & days after the
hearing was held or as specified by DCCA. If the protester has not filed comments by
the due date, DCCA shall dismiss the protest.

(h) In post-hearing comments, the parties should reference all testimony and
admissions in the hearing record that they consider relevant, providing specific citations
to the testimony and admissions referenced.

§ 3-126-49 Remedies.

(a} If DCCA determines that a solicitation, cancellation of a solicitation, termination of a
contract, proposed award, or award does not comply with statute or regulation, it shall
recommend that the contracting agency implement any combination of the following
remedies:

(1) Refrain from exercising options under the contract;

(2) Terminate the contract;



(3) Recompete the contract;
(4) Issue a new solicitation;
(5) Award a contract consistent with sitatute and regulation; or

(6) Such other recommendation(s) as DCCA determines necessary to promote
compliance.

(b) In determining the appropriate recommendation(s), DCCA shall, except as specified
in paragraph (c) of this section, consider all circumstances surrounding the procurement
or proposed procurement including the seriousness of the procurement deficiency, the
degree of prejudice to other parties or to the integrity of the competitive procurement
system, the good faith of the parties, the extent of performance, the cost to the
government, the urgency of the procurement, and the impact of the recommendation(s)
on the contracting agency’s mission.

{c) If the head of the procuring activity determines that performance of the contract
notwithstanding a pending protest is in the government's best interest, DCCA shall
make its recommendation{s) under paragraph (a) of this section without regard to any
cost or disruption from terminating, recompeting, or reawarding the contract.

(d) if DCCA determines that a solicitation, proposed award, or award does not comply
with statute or regulation, it may recommend that the contracting agency pay the
protester the costs of:

(1) Filing and pursuing the protest, including attorneys' fees and consultant and expert
witness fees; and

(2) Bid and proposal preparation.

(e) If the contracting agency decides to take corrective action in response o a protest,
DCCA may recommend that the agency pay the protester the reasonable costs of filing
and pursuing the protest, including attorneys’ fees and consultant and expert withess
fees. The protester shall file any request that DCCA recommend that costs be paid
within 15 days of the date on which the protester learned (or should have learned, if that
is earlier) that DCCA had closed the protest based on the agency's decision to take
corrective action. The protester shall furnish a copy of its request to the contracting
agency, which may file a response within 15 days after receipt of the request,with a
copy furnished to the protester.

(f)(1) If DCCA recommends that the contracting agency pay the protester the costs of
filing and pursuing the protest and/or of bid or proposal preparation, the protester and



the agency shall attempt to reach agreement on the amount of cosis. The protester
shall file its claim for costs, detailing and cerlifying the time expended and costs
incurred, with the contracting agency within 60 days after receipt of DCCA's
recommendation that the agency pay the protester its costs. Failure to file the claim
within that time may result in forfeiture of the protester's right to recover its costs.

(2) The contracting agency shall issue a decision on the claim for costs as soon as
practicable after the claim is filed. If the protester and the contracting agency cannot
reach agreement within a reasonable time, DCCA may, upon request of the protester,
recommend the amount of costs the agency should pay in accordance with

. In such cases, DCCA may also recommend that the
contracling agency pay the protester the costs of pursuing the claim for costs before
DCCA.

(3) The coniracting agency shall notify DCCA within 60 days after DCCA recommends
the amount of costs the agency should pay the protester of the action taken by the
agency in response o the recommendation.

§ 3-126-50 Time for decision by DCCA.
(a) DCCA shall issue a decision on a protest within 100 days after it is filed.

(b) DCCA, 10 the maximum extent practicable, shall resolve a timely supplemental
protest adding one or more new grounds to an existing protest, or a timely amended
protest, within the time limit established in paragraph (a) of this section for decision on
the initial protest. If a supplemental or an amended protest cannot be resolved within
that time limit, DCCA may resolve the supplemental or amended protest using the
express option procedures in § 3-126-51.

§ 3-126-51 Express options, flexible alternative procedures, accelerated
schedules, summary decisions, and status and other conferences.

(a) At the request of a party or on its own initiative, DCCA may decide a protest using
an express option.

{b) The express option will be adopted at the discretion of DCCA and only in those
cases suilable for resolution within 65 days.

{c) Requests for the express option shall be in writing and received in DCCA not fater
than 5 days after the protest or supplemental/amended protest is filed. DCCA will
promplly notify the parties whether the case will be handled using the express option.



(d} When the express option is used, the following schedule applies instead of those
deadlines in §§ 3-126-44 and 3-126-48:

(1)} The contracting agency shall file a complete report with DCCA and the parties within
20 days after it receives notice from DCCA that the express option will be used.

(2) Comments on the agency report shall be filed with DCCA and the other parties
within & days after receipt of the report.

(3) Where circumstances demonstrate that a case is no longer suitable for resolution
using the express option, DCCA shall establish a new schedule for submissions by the
parties.

(e} DCCA, on ifs own initiative or upon request by the parties, may use flexible
alternative procedures to promptly and fairly resolve a protest, including alternative
dispute resaolution, establishing an accelerated schedule, and/or issuing a summary
decision,

() DPCCA may conduct status and other conferences by telephone or in person with all
parties participating in a protest to promote the expeditious development and resolution
of the protest,.

§ 3-126-52 Distribution of decisions,

(a) Unless it contains protected information, a copy of a decision shall be provided to
the protester, any intervenors, the head of the contracting activity responsible for the
protested procurement, and the senior procurement executive of each Federal agency
involved; a copy shali also be made available 1o the public. A copy of a decision
containing protecied information shall be provided only to the contracting agency and to
individuals admitted to any protective order issued in the protest. A public version
omitting the protected information shall be prepared wherever possible.

(b) Decisions may be distributed to the parties, and are available from DCCA, by
electronic means.
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"Lance Inouye" To <aaron fujicka@hawail. gov>
<{ance@rsinouye.com>

oo
0B5/12/2008 (8:45 AM
bee
Subject Proposed Change to HAR Sec 3-125-13
History: @ This message has been forwarded.

Hi Aaron,

Thanks for the call last evening reminding us of the need to submit our proposed rule changes for
consideration by the PPB next week. Attached is another draft that | tried to whip up as fast as{ could
{needless ta say, | didn’t get it done by last night as 1 hoped due to prior personal commitments), [am
off to a set of meetings but will have my cell phone on {Ce! SUREREEER). Please feel free to call me on
my cell with any questions whatscever...as afways, your suggestions/comments on the draft are
certainly welcome. If | don’t answer my cell because 1 am in a meeting, please leave a message and | will
return your call at the next break.

Again, thanks a lot for your continued assistance in the process.

lance inpuye

Q80512 Proposed Act 291 Addition o Price Ad) Clause-PPB w-ust. doc



Preposed Act 281 Addition to the Price Adjustment Clause in Construction Contracts, HAR §3-125-13
05-12-2009

Proposed Change: Add the following within the “Price Adiustment Clause” of HAR $3-125-13:

“3) Determining the cost or credit, In determining the cost or credit to the State resulting from a
chonge, it will not be considered unreasonuoble to apply the following allowonces for olf overhead,
including extended overhead resulting from adjustments to controct time {including home office and

branch office overheod} and profit comibined:

{A) Forthe contractor, for any work performed by its own labor forces, twenty percent (20%) of
the direct cost;

(B) For each subcontractor involved, for any work performed by its own forces, twenty percent
(209} of the direct cost;

{C} For the contractor or any subcontractor, for work performed by thelr subcontractors, ten
percent {10%) of the amount due the perfarming subcontractor.

Not more than three markup aflowance line item additions including the percentoges shown above will
be allowed for profit ond overheod, regardiess of the number of tier subcontractors.

This sectian shail not be construed to Impair the right of a contractor and government agency from
mutually agreeing to ¢ price odjustment as specified in section (1).”

Justification: A few State agencies are requiring Contractors to submit change order proposals for
negotiating a fixed price using the pre-Act 291 15% markup for self-perform work, and 7% on top of
subcontractor change proposals {hereinafter referred to as the 15%/7% markups). The GCA and BIA
respectfully feel that this is contrary to the spirit and intent of Act 291, Section 4 {effective July 1, 2007}
and will have a detrimental effect on the orderly delivery of construction services in the State. The
proposed change would permit State agencies and Contractors the latitude to negotiate a fixed price
change order in good faith without dictating a format ahead of time.

Discussion: Prior to Act 281, both the Hawaili Administrative Rules (HAR §3-125-13} and the DAGS
interim General Conditions of Contract 1899 {IGC) dictated the 15%/7% markups. During legislative
deliberations of Act 281, construction industry groups noted that the 15%/7% markups were, in many
cases, insufficient to compensate them for change orderss requested by the State. In fact, many years
ago before those markups were specified in the HAR and 1GC, correspanding markups of 20%/10% were
permitted and considered the norm. We {GCA/BIA) respectfully maintain that the intent of Act 291 was
to restore the 20%/10% markups that more fairly compensate Contractors and Subcontractors for
change order work, Accordingly, Act 291 increased change order markups to 20%/10% respectively, but
only when no fixed price agreement can be reached and the default force account {for values not
exceeding $50K) or unifateral change order {for values exceeding $50K) method is implemented

Although, technically, Act 291 does not require use of the 20%/10% markups when negotiating a fixed
price change order, it also does not require use of a lesser set of 15%/7% markups nor does it require
use of a greater set, such as 25%/12% markups. Because the applicable amended section of Act



291provides great latitude in coming to a fixed price agreement on the price of change orders’, we feel
it i against the spirit and intent of the new law for State agencies to dictate the markup percentages for

negetiating a fixed price agreement,

Mareover, those agencies insisting on having Contractors negotiate using the outdated 15%/7%
markups are creating logjams for the orderly progress of construction projects. This is because the
Contractor's primary recourse is to disagree and apply the force account/unilateral change order
provisions of Act 291 which require using the 20%/10% markups. Defaulting to the force account
method of proceeding could be both inefficient and costly for both parties and detrimental to the
overall success of the project. For the State, it would require costly close monitoring of the activities
associated with the change to ensure the charges are appropriate as well as potential claims of
extended overhead due to long negotiations to settle the change. For the Contractor, it would require
more paperwork to keep track of the time and materials associated with the change. {Some say certain
Contractors prefer the force account method as an opportunity to assign the least efficient workers on
the force account work.) Those additional costs incurred and time spent by both sides to monitor and
track force accounts are of no real benefit or value to the project’s overall success,

The proposed addition to the “Price Adjustment Clause” would give ali applicable agencies the comfort
level that negetiating change order proposals using the 20%/10% markups would not be unreasonable
and many change orders could be amicably negotiated to a fixed price amount. it would still permit both
parties to negotiate amicably to a fixed price by fower or higher percentages depending on the
circumstances. For example, some have niegotiated using reduced percentages due to 3 tight budget

amount or an amount remaining in the project.

It is hoped that the proposed addition would streamling the delfivery of a construction project to the
benefit of both the State and the Contractors.

Y HRS §103D-501({b) provides four methods of negotizting 2 fixed price change order, the last of which reads: "4}
In any cther manner as the contracting parties may mutually agree upon before commencement of the pertinent

performance..”
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LINDA LINGLE
GOVERNOR
THEQDORE E. LIU
DIRECTOR

MARK K. ANDERSON
DEPARTMENT OF BUSINESS, DEPUTY DIRECTOR
ECONOMIC DEVELOPMENT & TOURISM
No. 1 Capito! District Building, 250 South Hotel Street, 5th Fioor, Honolulu, Hawaii 96813 Telephone:  (808) 586-2355
Mailing Address: P.OC. Box 2359, Honolulu, Hawaii 96804 Fax: (808} 588-2377

Web site: www hawati.govidbedt

May 13, 2009

To:  Procurement Pohicy Board

Thru: Aaron Fujioka, Administrator
State Procurement Office T4RAYOS M 4156 SPO-

From: modore E. Liu, Chair MC/(

Small Business Utilization Council

Re:  HAR Chapter 3-124, Small Business Preference Rules
Targeted Area for Set-Aside and/or Subcontracting — Alternate Energy

The purpose of this memorandum is to provide some guidance on the appropriate North
American Industry Classification System (NAICS) codes for alternative energy and energy
efficiency activities and businesses for State procurement purposes. Section 46-19, Hawaii
Revised Statutes (HRS) defines alternate energy as geothermal, solar, wind, ocean power,
biomass and solid wastes. Energy Efficiency is defined in HRS, Section 196, as efficient use of a
commodity and resource. NAICS is defined as the standard used by Federal statistical agencies
for classifying business establishments by type of economic activity for the purpose of collecting,
analyzing, and publishing statistical data related to the U.S. business economy. Under the current
NAICS, alternative energy and energy efficiency activities are not assigned in any specific
industry code, although there are initiatives to update NAICS, tentatively scheduled for 2012, to
classify energy-related industries such as “green” industries.

Based on discussions with the State of Hawaii Department of Labor and Industrial
Relations, Research and Statistics Office, which is responsible for NAICS coding of Hawaii
businesses, and based on review of the industries definitions included in NAICS, companies
specializing in alternative energy and energy efficiency are consolidated under broader NAICS
industry codes regardless of whether their focus is on alternative energy or energy efficiency.
Companies are classified under NAICS codes based on their major business activity. Further,
NAICS codes are not distinguished by size and would apply to both large and small businesses.
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The identified NAICS codes relating to alternative energy and energy efficiency are
shown in the attached Tables 1 and 2. Table 1 lists three primary NAICS codes for alternative
energy and energy efficiency for industries covering plumbing, HVAC contractors and
engineering services. Table 2 lists twenty-two additional codes which are considered possible
codes for alternative energy and energy efficiency projects. The range of industries under Table
2 include construction, wholesale trade, retail trade, professional, scientific and technical
services, remediation services and commercial and industrial machinery and equipment repair
and maintenance. The NAICS code for Other Electric Power Generation (221119) is excluded
from both tables based on the discussion during the May 4, 2009, Small Business Utilization
Council meeting. NAICS codes and definitions by industry can be found at:

WWW,Census. gov/naics.

In summary, a total of twenty-five codes have been identified for use in classifying energy
savings or efficient technology equipment goods or services. These identified codes are
considered an interim classification until the upcoming update of NAICS when a more
streamlined list will be available, We hope this is helpful in your efforts in identifying the
appropriate NAICS codes for alternate energy and energy efficiency activities and business for
procurement purposes.

Thank you.

Attachment



Table 1
No

NAICS Codes for Alternative Energy (Including Energy Efficiency)

Primary NAICS Codes for Alternative Enerqy (Including Energy Efficiency)

NAICS Category included in NAICS'

NAICS source?

Construction

1
2

238221 Residential Plumbing and HVAC Contractors
238222 Non-Residential Plumbing and HVAC Contractors

Professional, Scientific and Technical Services

3

Table 2
No

541330 Engineering Services

HI Dept. of Labor
HI Dept. of Labor

U.8. Census Bureau, HI Ui
database

Additional NAICS Codes for Alternative Enerqy (including Energy Efficiency)

NAICS Category included in NAICS

NAICS source

Construction

1

2
3
4

()]

o~

9
10

238151 Residential Glass and Glazing Contractors
238152 Non-Residential Glass and Glazing Contractors
238161 Residential Roofing Contactors
238162 Non-Residential Roofing Contractors

Residential Electrical Contractors and Other Wiring
238211 Installation Contractors

Non-Residential Electrical Contractors and Other Wiring
238212 Contactors
238311 Residential Drywall and Insulation Contractors
238312 Non-Residential Drywall and Insulation Contractors
238911 Residential Site Preparation Contractors
238912 Non-Residential Site Preparstion Contractors

Wholeszle Trade

11

423450 Merchant Wholesalers (Medical, hospital equipment)
Roofing, siding, and insulation material, solar reflective

12 423330 film merchant wholesalers
Flumbing and heating equipment supplies merchant
13 423720 wholesalers
14 423730 Air Conditioning Supplies merchant wholesalers
Refrigeration equipment and supplies merchant
15 423740 wholesalers
Industrial Machinery and equipment merchant
16 423830 wholesalers
17 423840 Indusirial Supplies merchant wholesalers
Retail Trade
18 444190 Other Building Material Dealers
Prefessional, Scientific and Technical Services
19 541310 Architectural Services
20 541611 Consulting Services

HI Dept. of Labor
HI Dept. of Labor
Hi Dept. of Labor
HI Dept. of Labor

HI Dept. of Labor
HI Dept. of Labor
HI Dept. of Labor
Hi Dept. of Labor
HI Dept. of Labor
Hl Dept. of Labor

HI Ul database, U.S. Census
Bureau

U.&. Census Bureau

U.8. Census Bureau
U.8. Census Bureau

U.5. Census Bureau
U.S. Census Bureau

HI Ul database

.S, Census Bureau
HI Ul database

Administrative and Support and Waste Management and Remediation Services

21

562910 Remediation Services

Other Services

22

1
2

Commercial and Industrial Machinery and Equipment
811310 (except Auto and Electronic) Repair and Maintenance

List of codes excludes Other Electric Power Generation (221119)
Hi Ul database Information provided by the Research Division

HI Ul database

Hl Ul database



