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PROCUREMENT POLICY BOARD
1151 Punchbow! Street
Conference Room 410

Honolulu, Hawaii 96813

Regular Meeting
December 20, 2007
1:00 pm

AGENDA

Call to Order
Approval of Minutes — Meeting of November 15, 2007

Update on State Procurement Office’s survey of mandatory training for procurement
officials of all 20 procurement jurisdictions.

Update on recommended alternatives for an audit policy by the State Procurement Office
in consultation with DAGS, Audit Division.

Update on State Procurement Office’s letter to Hawali Procurement Institute requesting
the status of the small business rules.

Submittal by Member Russ Saito, draft rules to supplement the draft DAGS previously
submitted to the board.

HAR §3-124-73.1 Implementation of Small Business Preference by
Heads of Purchasing Agencies.

Announcements

Adjournment

Individuals may present testimony on matters on the Procurement Policy Board’s agenda when
the agenda item is being discussed by the Board. Individuals intending to testify should contact
the State Procurement Office at (808) 587-4700 at least 48 hours before the scheduled meeting.
Written testimonies will be accepted through e-mail at procurement.policy board(@hawaii.gov or
faxed to (808) 587-4703 until 1:00 pm, December 18, 2007. Testimonies received after the
December 18, 2007 deadline will be forwarded to the board after the December 20, 2007
meeting. Individuals submitting written testimony at the meeting and would like the written
testimony distributed to the board at this meeting, are requested to provide 12 copies.

Individuals requiring special assistance or services may call (808) 587-4700 by 1:00 p.m.,
December 17, 2007 to discuss accommodation arrangements,



"Jan T. Kemp" To <aaron fujicka@hawaii.gov>

<Jkemp@hbws.org> cc "Clifford P. Lum” <Clum@hbws.org>, "Kathryn Kanemori®
12/10/2007 02:48 PM <KKanemOri@hbWS.org>
bce

Subject RE: Mandatory Training

Thanks for the clarification, Raron. The only point that I would share on
impact is that the UPW and HGER contracts both require that consultation on
training programs be done at least once annualliy and that the training be done
during work hours.

Jan

————— Original Message-----

From: aaron.fujicka@hawaii.gov [mailte:aaron.fujiokaGhawaii, gov]
Sent: Friday, December 07, 2007 5:15 PM

Te: Jan T. Kemp

Subiject: Re: Mandatory Training

Hi Jan,

The Board wanted to know if there was anything in the CRBA that would
conflict with a mandatory training policy. Call me at 587-4700 if you need
further clarification, Rarcon

"Jan T. Kemp®
<Jkemp@hbws.org>

m

ro

12/03/2007 06:13 <aaron.fujlokafhawaii.gov>
AM ca
Subiject

Mandatory Trailning

Hi Aaront

Hope you're deing well.,

I have a gquick gquestion -~ In your memo, you are asking if mandatory
training would conflict with the CBA. I guess I didn't understand

that peortion or what your intent was by asking the question. Can you
clarify? Thanks.

Jan

Confidentiality Netice: This e-mail message, including any

attachments, i1s for the =ole use of the intended reciplent(s) and may



contain confidential and/or privileged information. Any review, use,
disclosure, or distribution by unintended recipients 1s prohibited.
iIf you are not the intended recipient, please contact the sender by
reply e-mall and destroy all copies of the original message.

{See attached file: CPO Memo re Mandatory Training [11-30-207) .pdf)



Cindy S To Aaron S Fujicka/dags@dags

HROD/ iUs
gﬁégﬂs DiStateHiUS@S cc Marie C Laderta/DHRD/StateHUS @StateHiUS

12/04/2007 12:49 PM bee
Subject Mandatory Training for Procurement Officials and Personnel

Hi Aaron,

Marie is currently out of town and therefore | am responding to your November 30, 2007
memo regarding Mandatory Training for Procurement Officials and Personnel.

We do not see that requiring employees to attend mandatory procurement training
would conflict with provisions in the collective bargaining agreements. If, however, the
procedures developed to implement various aspects of this procurement training result
in disciplinary consequences for employees if they are not followed, then we would
recommend consultation with the Union on those procedures prior to implementation.
Should you have any questions, please feel free to call me at 587-1110.,

Thank you,

Cindy

- Forwarded by Marie C Laderta/DHRD/StateHIUS on 11/30/2007 05:49 PM <o
Aaron 8
Fujioka/dags@DAGS To Marie C Laderta/DHRD/StateHIUS@StateHiUS
11/30/2007 05:42 PM ce

Subject Mandatory Training for Procurement Officials and Personnel

Hi Marie,
We would appreciate your input regarding the attached reguest, thank you,

Aaron

DHRD Memo re Mandatory Training [11-35-07). pof



"Takaba, Bill" To ™aaron.fujioka@hawaii.gov" <aaron fujicka@hawaii.gov>

< A .h i.hi. o
>WTAKAB @co.hawai.hi.us ¢c "Benevides, Gilbert” <gif_benevides@co.hawaii.hi.us>,
“Masuda, Craig" <CMASUDA@co.hawaii.hi.us>, "Crawford,

12/03/2007 02:50 PM A Nancy" <NCrawford@co.hawaii.hi.us>,
cc

Subject RE: Mandatory Training for Procurement Officials and
Personnel

As to training in general, I believe we should make every effort to provide
it. The board, with the assistance of the 5P0, should come up with a
comprehensive list of training sessions to be offered. From there, decide
which ones would be mandatory to specific positions and which ones would
net.  The County of Hawaii will support mandatory tralning if we can agree
that said training is necessary for the employee to effectively carry out
his/her responsibilities.

Bill

————— Original Message~-~--—-

From: aaron.fujiockalhawali.gov [mailto:aaron.fujioka@hawaii.gov]
Sent: Friday, November 30, 2007 5:25 PM

To: thomas.r.keller@courts.state.hi.us; senhanabusaleapitol . hawaii.gov;
repsayfcapitol.hawaii.gov; haunaniafioha.org;
patricia_hamamocto@notes.klz . hi.us; meclain@hawaii.edu:
mpwaterhcusefhonolulu.gov; Takaba, Bill; kalbert.young@co.maui,.hi.us;
wrezentes@kaual.gov; bmarshall@honolulu.gov; Hoffmann, Pete;
riki.hokama@mauvicounty.us; cokcouncil@kauai,qgov; clum@hbws.oryg;
dws@hawaildws.org; wushigome@kavaiwater.org; tdriskili@hhsc.org

Cec: Benevides, Gilbert; Masuda, Craig; Crawford, Nancy;
greg.king@eo.maui. hi.us; janell.m.kimBcourts.state.hi.us;
ETanihirofkavaiwater.org; ken.fukuokafmauicounty.us;
roy.hiraga@mauicounty.us; ddegelefhawaiidws.org; duff@hawaii.edu;
clydenfioha.org; james brese@notes.kl2.hi.us

Subject: Mandatory Training for Procurement Officials and Personnel

To Chief Procurement QOfficers:

We would appreciate your input regarding the attached reguest, thank you.

Aaron Fujioka
State Procurement Office

{See attached file: CPO Memo re Mandatery Training {(11-30-07).pdf)



"Wallace Rezentes" To <aaron.fujioka@hawaii.gov>

<wrezentes@kauai.gov> )
@ g cC "Elmer Muracka" <emuracka@kauai.gov>

12/03/2007 09:30 AM
bce

Subject RE: Mandatory Training for Procurement Officials and
Personnet

Alcha Aaron:

more information such as number of training sessions, when they wili
oceur, content, etc. before I can commit. Is thers anything you have in
draft form that would answer these questicons?

I don't have a prcoblem with mandatory training. I would, however, need

The concern is having enough office coverage when co-workers are
attending meetings.

Wally

————— Original Message-~—---

From: aaron.fujiocka@hawaii.gov [mailto:aarcon.fujickaGhawaii.gov]

Sent: Friday, November 30, 2007 5:25 BM

To: thomas.r.kellerfcourts.state.hi.us; senhanabusalcapitol . hawaii.gov;
repsaylcapitol.hawaii.gov; haunaniaGoha.org;

patricia hamamotolnotes.klZ.hi.us; mcclainBhawaii.edu;
mpwaterhouse@honelulu.gov; wtakaba®tco.hawail.hi.us;
kalbert.younglco.maui.hi.us; Waliace Rezentes; bmarshall@honclulu. gov;
phofimann@co.hawaii.hi.us; riki.hokama@mauiceunty.us; COK Council;
clum@hbws.org; dws@hawaiidws.org; Wynne Ushigome; tdriskill@hhsc.org
Cc: gil_benevides@co.hawaii.hi.ug; cmasudafco.hawaii.hi.us;
ncrawford@co.hawail.hi,us; greg.king@co.maui.hi.us;

Janell.m. kimf@courts.state.hi.us; Efanihirol@kauaiwater.org;

ken. fukucka@mauicounty.us; roy.hiragafmauicounty.us;
ddegelefhawaiidws.org; dufffhawaii.edu; clyden@cha.org;

james breselnotes.kl2.hi.us

Subject: Mandatory Training for Procurement Officials and Personnel

To Chief Procurement Officers:

We would appreciate your input regarding the attached raeguest, thank
you.

Raron Fujioka
State Procurement Office

\

(See attached file: CFO Memo re Mandatory Training (11-30-07).pdf)



PROCUREMENT POLICY BOARD
DARRYEL W. BARDUSCH
LESUE S, CHINEN
DARYLE ANN HO
GREGORY L. KING
KEITH T MATSUMOTQ
RUSS K. SAITO
PAMELA A, TORRES

LINDA LINGLE
GOVERNOR

AARQCN 8. FUJIOKA

ADMINISTRATOR STATE OF HAWAI

STATE PROCUREMENT OFFICE
P.O. Box 118
Honolulu, Hawsii 96810-0119
Tel: (808) 5874700 fax {808) 587-4703
www.spo. hawaii.gov

SPO 08-0108
November 26, 2007

Ms. Jessica Horiuchi

Executive Director

Hawaii Procurement Institute
William S. Richardson School of Law
University of Hawaii

2515 Dole Street

Honolulu, Hawaii 96822

Dear Ms. Horiuchi:

This is in follow-up to a request by the State Procurement Policy Board at its November 15, 2007
board meeting to contact the Hawaii Procurement Institute for a status update regarding the
proposed rules to adopt federal acquisition regulations for using Small Business Administrations
(SBA) size criteria for creating set asides and subcontracting requirements. The board is
requesting a timeframe as to when the draft rules would be available for their review.

If you have any questions, please call me at 587-4700.

Sincerely,

Ol S qu\f

Aaron S. Fujioka

¢: Procurement Policy Board



Russ K Saito/dags To Procurement Policy Board/dags@dags

12/13/2007 12:25 AM cC Aaron S Fujioka/dags@dags, Cheryl S Cho/dags@dags,
dah@pacifichealthinc.com,

b darryl.bardusch@shafter.army.mil, greg.king@co.maui.hi.us,
cC

Subject Re: Next Procurement Policy Board Meeting[‘j

Aaron,

Bttached are draft rules to supplement the draft DAGS previously submitted to
the board.

Fowps I
T B

Diraft Smalf Business Rules RKS Submittal doc

This draft adds a new subparagraph at HAR 3~124-73.1, The new subparagraph is
underlined in the attachment. It provides a step-by-step process and adds the
original DAGS reference to the FAR small business rules as a reference and

guide.
I regquest that the draft rules be put on the agenda for discussion and

approval by the board as interim rules and that the hearing process be
initiated to have the rules approved as specified by the normal rule making

process.

Russ

Procurement Policy Board/dags

Procurement Policy

Board/dags To Russ K Saitofdags@dags, greg.king@co.maui.hi.us,

Sent by: Aaron S Fujioka/dags dah@pacifichealthinc.com, Ichinen@queens.org,
pamelatorres@hawaii.rr.com,

12/07/2007 06:10 PM darryl.bardusch@shafter.army.mil, kmatsumoto@msn.com

cc Patricia T Ohara/AG/StateHIUS@StateHiUS, Ruth E
Yamaguchi/dags@dags, Cheryl S Cho/dags@dags
Subject Next Procurement Policy Board Meeting

To Procurement Policy Board Members:

Below is the proposed agenda for Thursday, December 20th for the 1:00 pm meeting. !f you wouid like to
make any adjustments to the proposed agenda, please let me know by cob Wednesday, December 12.

if you are unable to attend please let me know as we need at least four members for a quorum. Thank
you.

Aaron

[attachment "Proposed PPB Agenda for 12-20-07.pdf" deleted by Russ K Saito/dags]



DRAFT PROPOSED RULES TO SUPPLEMENT SMALL BUSINESS

PREFERENCE PRCGRAM RULES

The following rules are proposed to supplement existing HAR
Chapter 124, Subchapter 9 rules and provide specific guidance

and instructions for procurement officials in implementing HRS

§ 103D-906.

A new section 3-124-73.1 is added to Chapter 24, Subchapter

9, Hawal 1 Administrative Rules done as follows:

SUBCHAPTER 9

SMALL BUSINESS PREFERENCE RULES

§3-124-70 Purpose. The purpose of this subchapter is to
establish procedures to implement the Hawali Small Business
Preference program. The procedures are intended to be flexible
to allow for ongoing assessment and modification to:

(a} Strengthen and nurture emerging Hawaii industries;

{(b) Increase competition by breoadening the local small
business contractor base;

{c) Develop and enhance the ability of local small
businesses to win and successfully perform federal, state, and
local government contracts;

(d) Provide increased employment opportunities for local
workers in high-skill trades and technical fields; and

{e) Ensure the Small Business Preference program is
implemented so as to maximize competition and obtain quality
goods, services, and construction at reasonable prices. [Bff
JAN (Oe 2007 ] {Auth: HRS §§103D-202, 103D-902) {(Imp: HRS

§103D-902)



§3-124-71 Small Business Utilization Council.
{a) There is established a Small Business Utilization
Council. The Council shall consist of:

Voting Members:
(1) Chair - Director, Department of Business, Economic

Development & Tourism;
(2} Vice-Chair - Director, Department of Accounting

and General Services;
(3) Member - Director, Department of Transportation;
{4y Member - Such other agencies as may be nominated
by the designated members and approved by the

Board.

Non~voting Members:
(5) Non-voting Member - Administrator of the State

Procurement Cffice; and

(6) Such other non=-voting members as may be nominated
by the voting members and approved by the Beoard.

{b} The Council shall provide the Procurement Policy Board
specific recommendations to:

(1) Set annual small business utilization goals;

(2) Adopt, and modify as needed, size standard
criteria to identify business as qualified to
participate in the program. As the initial program
size standard criteria, the Council may recommend
the standards set under federal Small Business
Administration programs and include as eligible
contractors all those enrclled in Small Business
Administration programs;

{3) Identify emerging industries, geographic areas
within the State, and under-utilized workforce
resources where government purchases using small
business preferences will promote the purposes of
this subchapter and the improve the welfare of
Hawali's businesses and wcecrkers; and

(4) Coordinate with purchasing agencies to promote and
encourage set-asides for small businesses of such
contracts as are appropriate for performance by
small businesses.

(¢) The Council shall monitor and analyze the results of
the Hawaii Small Business Preference program and prepare for the
Procurement Policy Board, an annual small business utilization
report suitable for public release and submission to the
legislature and the governcr. The report shall contain data and
analysis addressing:

{1y The total dollar amount of expenditures on
contracts awarded to small businesses under this

program by purchasing agency;

663796v3



{2) Industries, geographic areas, labor pools or other
groups targeted for assistance under the program;

(3} Assessments of success achieved and short 124-2
comings identified in the operation of the
program; and

(4) Recommendaticns for program improvements.

(d} In performing its obligatiocns, the Council may consult
with DBEDT and any other state or local agency, industry dgroups,
labor organizations, federal purchasing agencies, the federal
Small Business Administration, and other crganizations or groups
the Council deems helpful in achileving the goals of the program.
[Eff JAN (06 2007 ] (Auth: HRS §§103D-202, 103D-502) (Imp: HRS

§103D-5802)

§3-124-72 Administrator of the state procurement office.
The Administrator of the State Procurement Office shall:

(a) Provide administrative suppcrt and assistance to the
Council in achieving the purposes of this program;

(by Implement the Procurement Policy Board actions on
Council recommendations through the issuance of procurement
directives and circulars to inform the public and purchasing
agencies of goals, size standards, and procedures under this

program;
(¢} Collect preccurement information from purchasing

agencies as need to support the Council's reporting obligations;
(d} Consult and coordinate with the Director, DBEDT to
obtain necessary data analysis, economic information, and
guidance the Director, DBEDT considers necessary and appropriate
to assist the Council in the performance of its functions;
(e} Establish and operate web-based information systems
and other appropriate methods to publicize, promcte, and support

this program.
[Eff JAN 06 2007 ] {Auth: HRS §§103D-202, 103D-9C2)

(Imp: HRS $103D-902)

§3-124-73 Chief procurement officers and heads of
purchasing agencies. The various chief procurement officers and
heads of purchasing agencies shall comply with reporting
requirements and contracting procedures estabklished by the
Policy Board. In overseeing the overall procurement program
under their jurisdiction, Chief Procurement Officers will apply
the criteria set by the Policy Beard and set-aside such
contracts as are susceptible to performance by small businesses.
For contracts that are not susceptible to performance by small
chief procurement officers shall cause to be placed

businesses,

6637%6v3



in such sclicitations and resulting contracts, evaluatiocn
criteria and performance clauses that encourage utilization of
small businesses. [Eff JAN 06 2007] (Auth: HRS §§103D-202, 103D-

902) (Imp: HRS §103D-902)

§3-124-73.1 Implementation of Small Business Preference
by Heads of Purchasing Agencies.

(a) Heads of purchasing agencies shall implement the
Hawai'i Small Business Preference by doing the following.

(1} Step #1 - Identification of Relevant Size
Standard. Heads of purchasing agencies shall
require that each procurement proposed to meet an
agency need include in the proposal documents the
identification of the applicable small business
size standard set by the policy beocard for the type
of work to be solicited.

(2} Step #2 - Identification c¢f Individual
Procurements for small business Set-Aside. Heads
of purchasing agencies shall review each proposed
procurement and determine whether the procurement
is suitable for performance by businesses meeting
the applicable small business size standard.
Factors to be considered in making the
determination incilude anticipated manpower
requirements, bonding capacity, contractor
financing needs, and any other work and
responsibility factors relevant to the individual
procurement,

(i) Procurements identified by the pclicy board
for small business utilization. Pursuant to
HAR & 3-124-71, the Small Business
Utilization Counsel recommends to the policy
board for its approval the identification of
targeted areas of emerging industries,
geographic areas within the state, and under-
utilized workforce resources where government
purchases from small businesses would promote
the purposes of HRS § 103D-906. If the
proposed procurement falls within an industry
or other targeted area approved by the policy
board for small business utilization and the
work is susceptible of perfeormance by a small
business, the head of purchasing agency shail
set the procurement aside for competition
limited o small businesses.

663796v3
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{(ii) If the proposed procurement does not fall

within an area targeted for small business
utilization by the policy board but is
susceptible of performance by a small
business, the head of the purchasing agency
may set the procurement aside for competition
limited to small businesses. In exercising
discretion tc set aside procurements not
identified for small business utilization by
the policy board, the head of the purchasing
agency shall consider whether the set aside
of the procurement will further the
achievement of any small business utilization
goals and whether set aside will promocte the
development of future competition for work of
the nature required by the proposed

procurement.

(3) Step #3 - Insertion of small business set-aside
solicitation provisions. (a) For those
procurements the head of purchasing agency sets
aside for small business utilization, the head of
contracting agency shall direct insertion into the
sclicitation of the provisions provided at HAR §§
3-124-74{a) (1), (2, (3) and (7}.
(b) For those procurements the head of
purchasing agency sets aside for very small
businesses under such criteria as the policy bcard
may establish, the head of the purchasing agency
shall direct insertion into the solicitation of
the provisions provided at HAR §§ 3-124-
T4 (a)y (4)and (7).

(4) Step #4 - Identification of individual

procurements for full and open competition. If
the head of the purchasing agency determines the
procurement is not susceptible of performance by a
small business, the head of the purchasing agency
shall require that the successful competitor for
the procurement develop and implement a small
business utilization plan as a part of the
competitive process. To impose this reguirement,
the head of purchasing agency shall direct the
insertion into the sclicitation of the provision
at HAR § 3-124-74(a) (5). The Head of the
purchasing agency shall also direct the insertion
of either the small business subcontracting
incentive clause or the liguidated damages clause
at HAR §§ 3-124-74(a) (6). The determination of




which of these alternate clauses is to be inserted
into the solicitation shall be as directed by the
chief procurement cfficer or delegee.

(5) Step #5 - Competition of All Procurements. The
Hawai i small business preference procedures
operate solely to identify the appropriate class
of competitors for agency procurements. The small
business preference procedures do not release the
agency from its obligation to use competitive
source selection requirements. Accordingly, heads
of purchasing agencies shall direct and reguire
that all procurements set aside for small business
be processed in compliance with applicable source
selection procedures,

(b) Reliance upon federal small business preference
program principles. In the implementation and interpretation of
this section, contractors and procurement officials may
reference and rely upon relevant small business preference
principles set out in Federal Acquisition Regulation (FAR} Part
19, unless such principles are inconsistent with the provisions

of this section.

§3-124-74 Procedures and Clauses. a) In implementing the
program and applyving such procedures and criteria as the Council
may direct, Chief Procurement Cfficers shall use solicitaticon
provisions substantially as follows:

{1) A Notice to Offercrs shall be included in all
solicitations set-aside for award to smaill
businesses by the Chief Procurement Officer.

NOTICE OF SMALL BUSINESS SET-ASIDE
(a) Definition. "Small business concern, " as used in this
clause, means a concern, including its affiliates, that is
independently owned and operated, not dominant in the field of
operation in which it is bidding on Government contracts, and
qualified as a small business under the size standards in this

solicitation.

(b} General.

(1} Offers are solicited only from small business
concerns. Qffers received from concerns that are
not small business concerns shall be rejected.

{2) Any award resulting from this solicitation will be
made only to a small business concern.

(End of Solicitation Provision)

6637%6v3
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{2} The solicitation shall include the following
provision informing all Offerors of the
requirement for good faith representation of size
status, the meaning of the representation, and the
procurement officer’s enforcement authority.

MEANING OF REPRESENTATION BY OFFEROR

& PROTEST AGAINST STATUS,
To be eligible for award of this contract as a small
business, Offeror musi represent in good faith that it
is a smalil business at the time of its written
representation. The representation must reflect that
Qffercr meets the definition of a small business
concern as stated in the scolicitation.

The procurement officer shall accept an Offeror's
representation that it is a small business unless
another Offeror challenges Offeror's small business
representation toe the contracting officer through
applicable protest procedures under HAR Chapter 126.

Upon receipt of a protest, the Chief Procurement
Officer shall require the Offeror to provide procf of
its status as an eligible small business Offeror.

If the Chief Procurement Officer determines that the
Offeror has misrepresented its status as an eligible
small business, the Chief Procurement Cfficer may
disqualify the Cfferor from the competition.

If the Chief Prccurement 0fficer concludes the
misrepresentation was not inadvertent and was intended
to unfairly enable the Offeror to compete in a
solicitation when it knew cr should have known it was
not eligible, the Chief Procurement Officer shall
initiate debarment action under HAR Chapter 126.

Any time after contract award, the procurement officer
may question the small business representation of any
Offeror and require the Offeror to confirm its
represented size status and eligibility for award. If
the procurement officer determines the Offeror
misrepresented its size status, the procurement officer
may terminate the contract for cause and resolicit
unless the Chief Procurement Officer determines in
writing that contract termination would be detrimental



(3)

to the interests of the state. The Chief Procurement
Officer shall also determine whether to initiate
debarment proceedings under HAR Chapter 126 based upon
the Offeror's misrepresentation cof size status and
eligibility.

(End of Solicitation Prowvision)

The solicitation shall include a provision as follows

that states the small business eligibility criteria and
requiring each Offeror to state affirmatively that it is
eligible for award under the applicable criteria. The provisions
shall further require the Offeror to disclose its number of
employees and gross revenues.

663756v3

(a)

SMALL BUSINESS PROGRAM REPRESENTATIONS
The small business eligibility criteria for this is
[The procurement officer shall insert size standard,
geographic location of headquarters or other criteria
as published in Board directives].

Offeror hereby affirmatively represents that it is a
gualified small business concern eligible for award of
the contract under the eligibkility criteria above.

Cfferor further represents that Offeror's average
number of emplovees for the past 12 months and
Offeror's annual gross revenue for the preceding fiscal
year was as reflected below (Offeror must check and
initial one block in each column):

Number of Employees Average Annual Gross
Revenues

15 or fewer 5500,000 or less

16 -= 50 $500,001 -~ 1 million

51 --100 $1,000,001 -- s2
million

101 -- 259 52,000,001 -~ 83.5
millicn

251 -- 500 $3,500,001 -- 85
million




501 -- 750 $5,000,001 -- $10
million

751 -- 1,000 _$10,000,001 -- 317
million

_ Over 1,000 __ Over $17 million

{Signed by Offeror)
(End of Solicitation Provision)

{4} If the Council recommends and the Board establishes
set-aside criteria for very small businesses of less than 15
employees, revenues of less than a specified amount, or a
targeted geographic area, the solicitation shall include a
provision that states the applicable small business eligibility
criteria without further representation requirements.

VERY SMATLIL BUSINESS SET-ASIDE

{a) Definition. Very Small Business Cocncern, as used in
this clause, means a concern whose headquarters is
located within the gecgraphical area of [state the
geographic region for the set-aside] which, together
with its affiliates, has no more than 15 employees and
has average annual revenues that do not exceed
3 [state applicable amount of revenues).

(b) Eiligibility. Offers or guotations under this
acquisition are solicited from very small business
concerns oniy. Cffers that are from other than an
eligible very small business concern shall not be

considered and shall be rejected.

(¢} The Offeror affirmatively represents that it is an
eligible very small business concern eligible for
contract award under the criteria above,

(Signed by Cfferor)
(End of Sclicitation Provision)

(5) If the Chief Procurement Officer determines the
requirement solicited is not susceptible of performance by small
businesses, the Chief Procurement Officer shall establish
evaluation criteria to encourage subcontracting with small
businesses, The Chief Procurement Officer shall also include

663796v3



clauses in the sclicitation and contract to enforce the policy
in favor of subcontracting to small businesses.

663796v3

UTILIZATION OF SMALL BUSINESS CONCERNS

It is the policy of the State of Hawaii that small
business concerns shall have the maximum practicable
oppertunity to participate in performing contracts let
by any state agency, including contracts and
subcontracts for subsystems, assemblies, components,
and related services. It is further the policy of the
State of Hawaii that its prime contractors establish
procedures to ensure the timely payment of amounts due
pursuant to the terms of their subcontracts with small

business concerns

The Contractor hereby agrees to carry out this policy
in the awarding of subcontracts to the fullest extent
consistent with efficient contract performance. The
Contractor further agrees to cooperate in any studies
or surveys as may be conducted by agencies of the State
of Hawaili as may be necessary to determine the extent
of the Contractor's compliance with this clause.

Definitions. As used in this contract, a small business
concern 1s a firm which [state small business
eligibility criteria as published in Board directives].
Contractors acting in good faith may rely on written
representations by their subcontractors regarding their
status as a small business concern.

(End of clause)

SMALL BUSINESS SUBCONTRACTING PLAN (JUL 2005)

Pefinitions. As used in this clause a subcontracting
plan means a plan that covers the entire contract
period (including cption periods), applies specifically
to this contract, and has goals that are based on the
Offercr's planned subcontracting in suppert of the
contract, except that indirect costs incurred for
common or joint purposes may be allocated on a prorated

basis to the contract.
Subcontract means any agreement (other than one

involving an employer-employee relationship) entered
into by the prime Contractor cor its lower-tier
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subcontractors calling for supplies or services
required for performance of the contract or

subcontract.

(c) The Offeror, upon request by the procurement officer,
shall submit and negotiate a subcontracting plan, where
applicable, that separately addresses subcontracting
with small business concerns. The plan shall be
included in and made a part of the resultant contract.
The subcontracting plan shall be negotiated within the
time specified by the procurement officer. Failure to
submit and negotiate the subcontracting plan shall make
the Cfferor ineligible for award of a contract.

(d) The Offeror's subcontracting plan shall include the
following:

(1) Goals, expressed in terms of percentages of total
planned subcontracting deollars, for the use of small business
concerns as subcontractors. The Offeror shall include all
subcontracts that

contribute to contract performance, and may incliude a
proportionate share of products and services that are normally
allocated as indirect costs.

(2) A statement of total dollars planned to be
subcontracted to small business concerns.

{3) A description of the principal types of supplies and
services to be subcontracted, and an identification of the types
planned for subcontracting to small business concerns.

(4} A description of the method used to develop the
subcontracting goals in paragraph (d) (1) of this clause.

(5) A description of the method used to identify potential
sources for solicitation purpcses (e.g., existing company source
lists, the Department of Defense Central Contract Registration
data base ("CCR") "Dynamic Small Business Search" function at
http://www.ccr.gov/, veterans service organizations, the
National Minority Purchasing Ceouncil Vender Information Service,
the Research and Information Division of the Minority Business
Development Agency in the Department of Commerce, HUBZone, small
disadvantaged, and women-owned small business trade
associations). A firm may rely on the informaticon contained in
the CCR "Dynamic Small Business Search" function as an accurate
representation of a concern's size and ownership characteristics
for the purposes of maintaining a small, veteran-owned small,
service~disabled veteran-owned small, HUBZone small, small
digadvantaged, and women-owned small business source list. Use
of the CCR as its source list does not relieve a firm of its
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responsibilities (e.g., outreach, assistance, counseling, or
publicizing subcontracting opportunities) in this clause,

(6) The name of the individual employed by the Offeror who
will administer the Offercr's subcontracting program, and a
description of the duties of the individual.

(7} A description of the efforts the Cfferor will make to
assure that small business concerns have an equitable
opportunity to compete for subcontracts.

(8) Assurances that the Offeror will require all
subcontractors that receive subcontracts in excess of $500,000
(51,000,000 for construction of any public work) to adopt a
subcontracting plan that complies with the requirements of this
clause,

(9) Assurances that the Offeror will cooperate in any
studies or surveys as may be required and provide requested
information so that the Government can determine the extent of
compliance by the Offeror with the subccontracting plan.

{(End of clause)

(6) The Chief Procurement Cfficer may, in his or her
discretion, include clauses in the solicitation and contract to
create incentives or impose liquidated damages to enforce the
policy in favor of subcontracting to small businesses.

INCENTIVE SUBCONTRACTING PROGRAM

(a) ©Of the total dollars it plans to spend under
subcontracts, the Contractor has committed itself in
its subcontracting plan to try to award certain
percentages to small business concerns.

(b} If the Contractor exceeds its subcontracting goals for
small business concerns in performing this contract, it
will receive . . . . . . . . . . . . .[Chief
Procurement Officer to insert the appropriate number
between 0 and 5 percent of the dellars in excess of
each goal in the plan not to exceed . . . . (formula),
unless the procurement officer determines that the
excess was not due to the Contractor's efforts (e.g., a
subcontractor cost cverrun caused the actual
subcontract amcunt to exceed that estimated in the
subcontracting plan, or the award of subcontracts that
had been planned but had not been disclosed in the
subcontracting plan during contract negotiations).
Determinaticns under this paragraph are unilateral
decisions made solely at the discretion of the

Government.
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(End of clause)

LIQUIDATED DAMAGES --~SUBCONTRACTING PLAN

"Failure to make a good faith effort to comply with the
subcontracting plan,” as used in this clause, means a
wiliful or intentional failure to perform in accordance
with the requirements of the subcontracting plan
approved under the clause in this contract entitled
"Small Business Subcontracting Plan," or willful or
intentional action to frustrate the plan.

Performance shall be measured by applying the
percentage goals to the total actual subcontracting
dollars. If, at contract completion, the Contractor has
failed to meet its subcontracting goals and the
Contracting Officer decides in accerdance with
paragraph (c) of this clause that the Contractor failed
to make a good faith effort to comply with its
subcontracting plan, established in accordance with the
clause in this contract entitled "Small Business
Subcontracting Plan," the Contractor shall pay the
Gevernment liquidated damages in an amount egual to the
actual dollar amount by which the Contractor failed to
achieve its subcontract goal.

Before the procurement officer makes a final decision
that the Contractor has failed toc make such good faith
effort, the procurement officer shall give the
Contractor written notice specifying the failure and
permitting the Contractor to demonstrate what good
faith efforts have been made and to discuss the matter.
Failure to respoend to the notice may be taken as an
admission that no valid explanation exists. If, after
consideration of all the pertinent data, the
procurement cofficer finds that the Contractor failed to
make a goed faith effort to comply with the
subcontracting plan, the procurement officer shall
issue a final decision to that effect and require that
the Contractor pay the Government liquidated damages as
provided in paragraph (b) of this clause.

The Contractor shall have the right of appeal, under

the. clause in this contract entitled Disputes, from
any final decision of the procurement officer,
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(e} Liquidated damages shall be in addition to any other
remedies that the Government may have including

debarment.
({End of clause)

{7y In all small business set-asides, the Chief Procurement
Officer shall include a clause in the solicitation and contract
to prevent the small business concern receiving award from
passing the work to other contractors through subcontracts.

LIMITATIONS ON SUBCONTRACTING

By submission of its offer, the Contractor agrees that in
performance of the contract in the case of a contract for -

{1} Services (except construction). At least 50 percent of
the cost of contract performance incurred for personnel shall be
expended for employees of the concern.

{2} Supplies {other than procurement from a

nonmanufacturer of such supplies). The concern shall
perform work for at least 50 percent of the cost of
manufacturing the supplies, not including the cost of materials.

(2) General construction. The concern will perform at
least 15 percent of the cost of the contract, not including the
cost of materials, with its own employees.

(4} Construction by special trade contractors. The concern
will perform at least 25 percent of the cost of the contract,
not including the cost of materials, with its own employees.

(End of clause)
Eff JAN 06 2007} (Auth: HRS §§103D-202, 103D-902) (Imp: HRS

§103D-902)
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