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DEPARTMENT OF ACCOUNTING AND GENERAL SERVICES

Amendment and Compilation of Chapter 3-124
Hawaii Administrative Rules

April 22, 2004
1. Chapter 124 of Title 3, Hawailii Administrative
Rules, entitled "Preferences" is amended and compiled
to read ag follows:
"HAWAIZI ADMINISTﬁATIVE RULES
TITLE 3
DEPARTMENT OF ACCOUNTING AND GENERAL SERVICES
SUBTITLE 11
PROCUREMENT POLICY BOARD
CHAPTER 124

PREFERENCES

Subchapter 1 Hawaii Products

§3-124-1 Purpose

§3-124-1.0C1 Applicability

§3-124-2 Definitions

§3-124-3 Qualification procedure

§3-124-4 Solicitation procedure

§3-124-5 Evaluation procedure and contract awaré
§3-124-6 Change in class status

§3-124-7 .. Biennial renewal

§3-124-8 - Termination

§3-124-9 {Reserved)

Subchapter 2 Printing, Binding, and Stationery

- Work
§3-124-10 Purpose
§3-124-11 Applicability
§3-124-12 Evaluation procedure and contract award
"§3-124-13 Repealed
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§3-124-14

Subchapter 3

§3-124-15
§3-124-16
§3-124-17
§3-124-18
§3-124-19

Subchapter 4

§3-124-20
§3-124-21
§3-124-22
§3-124-23
§3-124-24
§3-124-25
§3-124-26

§§3-124-27 to

Subchapter 5

§3-124-30
§3-124-31
§3-122-32
§3-124-33
§3-124-34
§3-124-35

§§3-124-36 to

Subchapter 6

§§3-124-40 to 3-124-49

{(Reserved)

Reciprocal

Purpose

Definitions

Applicability

Evaluation procedure and contract award
{(Reserved)

Recycled Products

Purpose

Definitions

Applicability

Qualification procedure

Bidding procedure

Evaluation procedure and contract award
Mandatory purchase of office paper and
printed material with recycled content
3-124-29 {Reserved)

Software Development Businesses

Purpose

Definitions

Applicability

Qualification procedure

Solicitation procedure

Evaluation procedure and contract award
3-124-39 (Reserved)

REPEALED
REPEALED [R MAY 20 2004

Subchapter 7 Tax Preference

§3-124-50
§3-124-51
§3-124-52
§3-124-53
§3-124-54

Purpose

Definitions
Applicability
Qualification procedure
Bidding procedure
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§3-124-1

§3-124-55 Evaluation procedure and contract award
§§3-124-56 to 3-124-59%9 (Reserved)

Subchapter 8 Qualified Community Rehabilitation

Programs

§3-124-60 Purpose
§3-124-61 Definitions
§3-124-62 Applicability
§3-124-63 Qualification procedure
§3-124-64 Evaluation procedure and contract award
§3-124-65 Waiver to competitive bids or proposals
§3-124-66 Partners in employment program
§3-124-67 Exempt from wage provision

Historical Note: {(a) This chapter 124, subtitle

11 of title 3, Hawaii Administrative Rules, replaces
interim rules dated 7/03/03 (file no. 2544}, which
repealed sections 3-124-40, 3-124-41, 3-124-42, 3-124-
43, 3-124-44, 3-124-45, 2-124-46, 3-124-47, 3-124-48,
3-124- 4i f?F ended section 3-124-66.

(eff  MAY (Auth: HRS §103D-202) (Imp: HRS
§103D-202) :

(b} Subchapter 1, Chapter 124, Subtitle 11 of
Title 3, Hawaii Administrative Rules, is based upon
Chapter 60 of Title 3, HAR, Rules Governing Preference
for Hawaii Products of the department of accounting and
general services. [Eff 3/20/81; R 12/15/95]

{c) Subchapter 4, Chapter 124, Subtitle 11 of
Title 3, Hawaii Administrative Rules, is based upon
Chapter 62 of Title 3, HAR, Procurement of Recycled
Products of the department of accounting and general
gervices, [Eff. 11/4/93; R 12/15/95]

SUBCHAPTER 1

HAWAII PRODUCTS

§3-124-1 Purpose. [+e}] The purpose of [these
rures] this subchapter is to provide procedures for
qualifying and registering products on the Hawaii
products list and for the application of preferences
thereof. The objective is to promote the use of Hawaii
products, as defined [belew] in section 103D-1001, HRS,
by state purchasing agencies.
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§3-124-1
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§3-124-1.01 Applicability. (a} These rules
shall apply to all solicitations made pursuant to
sections 103D-302 and 103D-303, HRS, issued by a
purchasing agency when a registered Hawaii product is
available where the product is required.

(b) These rules shall not apply whenever the
application will disqualify any government agency from
receiving federal funds or aid. [Eff and comp
11/17/97; comp 11/25/02; am and comp " ]
(Auth: HRS §103D-202) (Imp: HRS §1039M%329 2004

§3-124-2 Definitions., Definitions are in section
103D-1001, HRS. The following definitions [ere—aiso
appitcable—to—terms—used—in] apply to this chapter:

"Hawail input" means that part of the cost of a
product attributable to production, manufacturing, or
other expenses arising within the State. "Hawaii
input" includes but is not limited to:

(1) The cost to mine, excavate, produce,

manufacture, raise, or grow the materials in
Hawaii;

(2} The added value of that portion of the cost
of imported materials that is incurred after
landing in Hawaii;

(3) The cost of labor, variable overhead,
utilities, and services incurred in the
production and manufacturing of materials or
products in the State;

(4) Fixed overhead cost and amortization or
depreciation cost, if any, for buildings,
tools and equipment situated and located in
.the State and utilized in the production or
manufacturing of a product.

"Hawaii products list" means the list published by
the administrator itemizing those products that have
been found qualified as Hawaii products, the names and
addresses of the manufacturers, the classes and
preference percentages that the products will be
aliocated if they meet the requirements for which
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§3-124-3

offers are solicited.

"Non-Hawaii product" means a product that is not
registered on the Hawaii products list.

"Registered Hawaii product" means a Hawaii product

that is registered on the Hawaii products list. [Eff
12/15/95; comp 11/17/97; am and comp 11/25/02; am and
comp MAY 2072004 ] (Auth: HRS §103D-202) (Imp: HRS

§103D-1002)

§3-124-3 Qualification procedure. (a) Any
person desiring a preference pursuant to this
subchapter, must have the product(s) qualified and
registered on the Hawaii products list. The
responsibility for qualification shall rest upon the
person desiring the preference. The product (s} shall
be found gqualified and on the Hawaii products list
before a preference may be granted. Persons desiring
to gualify their product(s) shall complete an
application according to instructions and file with the
administrator. Financial information submitted to the
- administrator pursuant to these rules for the purpose
of determining classification of a product shall be
treated as confidential when a person has made a
written request for confidentiality. In accordance
with chapter 92F, HRS, the administrator shall properly
safeguard such information and shall not make it
available to the public.

{b) A single application may be submitted for
more than one product; however, separate data sheets
shall be submitted for each product for which
registration is requested. Further, it is necessary
that each product be specified clearly and not by broad
category of product.

{c) Cost data for each product shall reflect. the
product's actual total production cost for the most
recent full accounting period. If a product has not
been in preduction during the full accounting period,
approval may be granted based on cost data representing
that shorter period.

{d) If upon completion of the review, the
administrator finds that a product has qualified as a
Hawaii product, the administrator shall so notify the
applicant in writing, list the product on the Hawaii
products list as a registered Hawaii product, and
notify the chief procurement officers and heads of
purchasing agencies or designees of the decision.
Applicants whose products do not qualify for the Hawaii
products list shall be notified in writing of the
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§3-124-3

decision and the reasons therefor. Any applicant whose
product was determined not to qualify for registration
on the Hawaii products list or who contests the
classification may resubmit their application within
thirty days addressing the reasons therefore. The
administrator shall respond to the applicant within
thirty days.

{e) Should the administrator receive a protest
challenging the validity of the classification of a
Hawaii product, the administrator may reqguest an audit
of the information provided should the need arise to
determine if the proper classification of the product
is as defined under Hawaii product in section 103D-
1002, HRS. A request for audit shall be sent to the
person having requested registration of the product on-
the Hawaii products list, and the person shall bear the
cost of the audit. The administrator may also reguest
any additional information determined necessary in
crder to determine proper classification. The
administrator shall approve or ‘reject the
classification for each Hawaii product and advise the
applicant or contractor within thirty days after
receipt of information.

(£) Application, renewal, and other forms
required shall be provided by the administrator. [Eff
12/15 ; 1/17/97; am and comp 11/25/02;
comp WY 26 od! ] (Auth: HRS §103D-202) (Imp: HRS
§§92F-14, 103D-1002)

§3-124-4 Solicitation procedure. (a)
Solicitations to which this preference is applicable
shall refer to this subchapter and shall also contain a
notice referring to the place where the Hawaii products
list may be examined.

(b} To be eligible for preference, a product
shall be gqualified and registered on the Hawaii
products list. The effective date of when a product is
determined tc be qualified and registered on the Hawaii
products list is one month after the product has been
approved by the state procurement office.

(c) To be listed in a solicitation, the effective
date when a product was qualified and registered on the
Hawaii products list shall be no later than the date a
solicitation is first publicly advertised.

(d) The classification of a registered Hawaii
product on the date a solicitation is first publicly

advertised shall determine the preference allowed the
product.
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§3-124-5

(e) Prospective offerors ghall be informed of the
registered Hawaii product and its established class
that meets the reguirements for which offers are being
sclicited.

(1) When more than one registered Hawali product
meeting minimum requirements is avallable, a
schedule describing all registered Hawaii
products and their established classes shall
be included in the solicitation.

{2) Purchasing agencies shall provide in the
solicitation appropriate space{s) for
offerors to indicate selection of the Hawaii
products preference and to list the Hawaii
product and its price f.o.b. jobsite,
unlcaded, including applicable general excise
tax a7d use tax. [BEff 12/15/95; am and comp
11 97; am and comp 11/25/02; com

ldNZ 0 2004 1 (Auth: HRS §103D-2€2) (Imp:
HRS §103D-1002)

§3-124-5 Evaluation procedure and contract award.
(a) In any expenditure of public funds resulting from
a contract award, a purchasing agency shall purchase
any regquired product from the Hawaii products list
where the registered Hawaiil product is available,
provided the product meets the specifications and the
selling price f£.0.b. jobsite, unloaded, including
applicable general excise tax and use tax and does not
exceed the lowest delivered price in Hawaiil f.o.b.
jobgite, unlcaded, including applicable general excise
tax and use tax, of a similar non-Hawaii product by
more than three per cent, where class I registered
Hawaiil products are involved, or five per cent where
class II registered Hawaill products are involved, or
ten per cent where class III registered Hawaiili products
are involved.

(b) PFor evaluation purposes, no preference shall
be considered when only registered Hawaii products are
offered.

- {¢) Where offers include both registered Hawaii
products and non-Hawaii products, for the purpose of
determining the lowest evaluated offer, the offer for
the Hawaiil product shall be decreased by its applicable
three per cent, five per cent, or ten per cent
classification preference -

(d) The contract amount shall be the amount of
the price offered, exclusive of any preference.

(e} Should more than one preference allowed by
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§3-124-5

statute apply, the evaluated price shall be based on
application of applicable preferences in the order
specified below. The preferences (1) through (7) in
this subsection shall be applied to the original
prices. The sum of the preferences, where applicable,
shall be added to the original price, except that
[preference] preferences (1) and (4) shall be
subtracted from the Hawaii products or recvcled
products price.
(1} Hawaii productsg list, pursuant to section
103D-1002, HRS;
(2) Tax adjustment for tax exempt cofferors,
pursuant to section 103D-1008, HRS;
(3) Preferred use of Hawaii software development
businesses, pursuant to sectiocn 103D-1006,

HRS;
(4} Recycled products, pursuant to sectlon 103D-
1005, HRS; iAo

{5) Re01procal preference, pursuant to section

103D-1004, HRE;

(6) Printing, binding, and stationery work within

the State, pursuant to section 103D-1003,
HRS;

(7) Preference for persons with disabilities,

purguant to section 103D-1009, HRS.

{(f} Should the price comparison for bids
submitted pursuant tc section 103D-302, HRS, after
taking into consideraticn all applicable preferences,
result in identical total prices, award shall be made
to the offeror coffering a registered Hawail product in
preference to a non-Hawaii product.

(g) For proposals submitted pursuant to section
103D-303, HRS, and after taking into consideration all
applicable preferences, the procurement officer shall
award the contract pursuant to section 3-122-57. [Eff
12/15/95; am and comp 11/17/97; am and comp 11/25/02;
am and comp MAY 2 0 2004 ] (Auth: HRS §103D-202)
(Imp: HRS §103D-1002)

§3-124-6 Change in class status. {(a) A person
whose product is on the Hawaii products list shall be
responsible for informing the administrator of any
change affecting the classification of the product
within sixty days of the change.

{b) If, since the original applicaticn, there has
been a change in either the method of production or the
relative values of the Hawaii and non-Hawaii inputs to
the production cost of the product(s), which could
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§3-124-8

affect the product (s) classification, a new application
must be submitted within sixty days of the change.

[Eff 1%/;5£%?%mgomp 11/17/97; comp 11/25/02;

comp MAI 20271 (Auth: HRS §103D-202) (Imp: HRS
§103D-1002)

§3-124-7 Biennial renewal. (a) All persons
whose product (s} is registered on the Hawaii products
list will be notified by the State thirty days prior to
the date for biennial renewal or if a new application
is required. A sixty day grace period is allowed for
both the renewal and the new application after the
preference expiration date which normally will be the
end of an accounting period.

(b} An affidavit for renewal shall be submitted
if, since the filing of the original application, there
has been no change in either the method of production
or the relative values of the Hawaii and non-Hawaii
inputs to the production cost affecting the product
classification. Provided the administrator is
satisfied that the classification of a registered
Hawaii product is not changed, the administrator shall
renew the registration and classification of the
product.

(c} Failure to complete the biennial renewal or
to provide any further information requested by the
administrator shall be grounds for rejecting an
application or for disqualification of the product.

(d) Any person receiving a notice for renewal for
Hawaii products list qualification shall advise the
administrator immediately if there is any reason why
the person cannot comply within the sixty day grace
period {ﬁff 12(15/95; comp 11/17/97; comp 11/25/02;
comp MAY'2°0 70047 (auth: HRS §103D-202) (Imp: HRS
§103D-1002)

§3-124-8 Termination. If change of status is not
reported as required in section 3-124-6, or if the
biennial renewal is not provided as required by section
3-124-7, the administrator shall terminate the
registration of the product effective at the end of the
sixty day grace period allowed. Any person terminated
that desires to be reinstated on the Hawaii products
list shall submit a new application. ABEf 12/15/95;
comp 11/17/97; comp 11/25/02; comp MAY 20 pd ]
(Auth: HRS §103D-202) (Imp: HRS §103D-1002)
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§3-124-9

§3-124-9 (Reserved).

SUBCHAPTER 2

PRINTING, BINDING, AND STATIONERY WORK

§3-124-10 Purpose. [H&F+] The purpose of [these
ruies] this subchapter is to provide procedures for the
application of the preference for printing, binding,
and stationery work, including all preparatory work,
presswork, bindery work, and any other production-

"related work, performed within the State. The
objective is to promote the use of businesses
performlng the work in Hawaii by state purchasing
agencies.
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ot/ E5/er—Eitene—2462+] [Eff 12/15/95; comp
11/17/97; am and comp 11/25/02; am and comp

seps 1 (ARuth: HRS §103D-202) (Imp: HRS
511852 0 354 |

§3-124-11 Applicability. {(a) All bids submitted
pursuant to section 103D-302, HRS, for a printing,
binding, or staticnery contract in which all work will
be performed in-state, including all preparatory work,
presswork, bindery work, and any other production-
related work, to include storage and shipping costs,
shall receive a fifteen per cent preference for the
purpecses of bid evaluation.

{b} These rules shall not apply whenever the
appllcataon will disqualify any government agency from
receiving federzal funds or aid. [Eff 12/15/95; am and
comp 11/17/97; am and .comp 11/25/02; comp WAY 20 o4 ]
(Auth: HRS §103D-202) (Imp: HRS §103D-1003)

§3-124-12 Evaluation procedure and contract
award. (a) If the in-state price is low, award shall
be made to the bldder offering to perform the work in
Hawaii.

(b) If an out-of-state price is low, the
following applies in determining the lowest evaluated
price:

(1) The amount bid for work performed ocut-of-
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§3-124-14

state shall be increased by fifteen per cent.

(2) The lowest total bid, taking the preference
into consideration, shall be awarded the
contract unless the solicitation provides for
additional award criteria.

{c) The contract amount shall be the price
offered, exclusive of any preferences.

(d) should more than one preference allowed by
statute apply, the evaluated price shall be based on
application of applicable preferences in the order
specified below. The preferences (1) through (7) in
this subsection shall be applied to the original
prices. The sum of the preferences, where applicable,
shall be added to the original price, except that
[preference] preferences (1) and (4) shall be
subtracted from the Hawaii products or recvcled
products price.

(1) Hawaii products list, pursuant to section

103D-1002, HRS;

(2} Tax adjustment for tax exempt offerors,

pursuant to secticn 103D-1008, HRS;

(3} Preferred use of Hawaii software development

businesses, pursuant to section 103D-100s¢,

HRS;
(4} Recycled products, pursuant to section 103D-
1005, HRS;

(5) Reciprocal preference, pursuant to section

103D-1004, HRS;

{(6) Printing, binding, and stationery work within

the State, pursuant to section 103D-1002,
HRS;

(7)  Preference for persons with disabilities,

pursuant to section 103D-1009, HRS.

(e) Should the price comparison for bids
submitted pursuant to section 103D-302, HRS, after
taking into consideration all applicable preferences,
result in identical total prices, award shall be made
pursuant to section 3-122-34. [Eff 12/15/95; am and
comp 11/17/97; am and comp 11/25/02; am and comp

MAY 2 0 s 1 (Auth: HRS §103D-202) Imp: HRS

§103D-1003)

§3-124-13 REPEALED. [R 11/17/97}

§3-124-14 {(Reserved) .
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§3-124-15

SUBCHAPTER 3

RECIPROCAL

§3-124-15 Purpose. [4&)>] The purpose of [these
rutres] this subchapter is to provide procedures for the
application of the reciprocal preference. The
objective is to ensure fair and open competition for

Hawaii businesses engaged in contracting with the
State.
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11/17/97; am and comp 11/25/02; am and comp

MAY 2 0 o004 1 (Auth: HRS §§103D-202, 103D-1004)
{Imp: HRS §103D-1004)

§3-124-16 Definitions. As used in these rules:

"Qut-of-state bidder" means any person, agency,
corporation, or other business entity whose principal
rlace of business or ancillary headquarters is not
located in the State or is not registered with the
state department of commerce and consumer affairs to do
business in the State. [Eff 12/15/95; am and comp
11/17/97; comp 11/25/02; comp MAY 20 704 1 (Auth:
HRS §§8103D-202, 103D-1004) (Imp: HRS §103D-1004)

§3-124-17 Applicability. (a) The chief
procurement officer may impose a reciprocal preference
against bidders from states which apply preferences.

(b) When applied to solicitations made pursuant
to section 103D-202, HRS, a resident bidder of the
State of Hawaii may be given a reciprocal preference
equal to the preference the out-of-state bidder would
be given in their own state. If the out-of-state
bidder's state has a preference comparable to a Hawaii
preference, the reciprocal preference shall be equal to
the amount the out-of-state preference exceeds the
Hawail preference.

{(c) At least annually, the administrator of the
state procurement office shall make available a list of
preference laws of all states to the chief procurement
officers.

{d) These rules shall not apply to any
transaction if the provisions of these rules conflict
with any federal laws. [Eff 12/15/95; am and comp
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§3-124-18

11/17/97; am and comp 11/25/02; comp MAY 2 0 M ]
(Auth: HRS §§103D-202, 103D-1004) (Imp: HRS §103D-
1004)

§3-124-18 Evaluation procedure and contract
award. {(a) When applied, the amount of the reciprocal
preference as specified in section 3-124-17 shall be
added for evaluation purposes to the out-of-state
bidder's price.

(b) Pursuant to section 103D-302, HRS, the
responsible and responsive bidder submitting the lowest
evaluated bid, taking into consideration all applicable
preferences, shall be awarded the contract.

(c) The contract amount shall be the price bid,
exclusive of preference.

(d) Should more than one preference allowed by
statute apply, the evaluated price shall be based on
application of applicable preferences in the order
specified below. The preferences (1) through (7) in
this subsection shall be applied to the original
prices. The sum of the preferences, where applicable,
shall be added to the original price, except that
[preference]l preferences (1) and (4) shall be
subtracted from the Hawaii products or recvcled
products price. _

(1) Hawaii products list, pursuant to section

103D-1002, HRS; '

(2) Tax adjustment for tax exempt offerors,

pursuant to section 103D-1008, HRS;

(3) Preferred use of Hawaii software development

businesses, pursuant-to section 103D-1006,

HRS;
(4) Recycled products, pursuant to section 103D-
1005, HRS;

(5) Reciprocal preference, pursuant to section

103D-1004, HRS;

(6) Printing, binding, and stationery work within

the State, pursuant to section 103D-1003,
HRES;

(7) Preference for persons with disabilities,

pursuant to section 103D-1009, HRS.

{e) Should the price comparison for bids .
submitted pursuant to section 103D-302, HRS, after
taking into consideration all applicable preferences,
result in identical total prices, award shall be made

pursuant to section 3-122-34. [Eff 12/15/95; am and
comp 11/17/97; am and comp 11/25/02; am and comp
MAY 2 0 sy ] (Auth: HRS §§103D-202, 103D-1004)
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§3-124-18

(Imp: HRS §103D-1004)
§3-124-19 {(Reserved) .

SUBCHAPTER 4

RECYCLED PRODUCTS

§3-124-20 Purpose. I[4&F>] The purpose of [these
rutes] this subchapter is to establish percentages of

preference, the method of determining the recycled
content to qualify various products for preference, and
the application of the preference. The objective is to
promote the use of recycled products by state and
county public purchasing agencies.
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(Imp: HRS §§103D-1005, 342G-42)

§3-124-21 Definitions. Definitions are in
section 103D-1001, BRS. The following definitions

e QEHl;\’Gb}.G to—terms—used—in] aggly to this
chapter:

"End use" means the purpose for which an item has
been manufactured.

"Post-consumer recovered material" means any
product used by a consumer, including a business that
purchases the material, that has served its intended
end usge, and that has been separated or diverted from
the solid waste stream for the purpose of use, reuse,
or recycling.

"Recovered material" means material that has been
separated, diverted, or removed from the solid waste
stream after a manufacturing process for the purpose of
use, reuse, oOr recycling. This term does not include
those materials that are generated and normally reused
on-site for manufacturing processes (such as mill
broke, in the case of paper products).

"Recycled content" means the percentage of a
product composed of recovered material, or post-
consumer recovered material, or both. .

[are
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"Recycled product" means a product containing
recovered material, or post-consumer recovered
material, or both.

"Solid waste stream" means discarded material
moving from the point of discard to ultimate
disposition. [Eff 12/15/9%; am and comp 11/17/97; am
and comp 11/25/02; am and comp MAY 2 0 snns 1 (Auth:
ERS §§103D-202, 103D-1005) (Imp: HRS §§103D-1005,
206M-31)

§3-124-22 BApplicability. (a) These rules shall
apply to all solicitations issued pursuant to section
103D-302, HRS, by a purchasing agency when it is

required or so stated in the solicitation.

{b} These rules shall not apply whenever the
application will disqualify any government agency from
receiving federal funds or aid. = [Eff 12/15/95; am and
comp 11/17/97; am and comp 11/25/02; comp MAY 2 0 004 )
(Auth: HRS §§103D-202, 103D-1005) (Imp: HRS §8§103D-
1005, 342G-42)

§3-124-23 Qualification procedure. (a) The
solicitation shall contain the per cent of recycled
content required to gualify various products for a
preference. Any person desiring a preference pursuant
to section 103D-1005, HRS, shall certify the recycled
content of the product when submitting a bid. The
Certification of Recycled Content form issued by the
administrator shall be completed and submitted as part
of the bid. ‘

(b) Bidders shall indicate on the certification
form, included as part of the solicitation, the
recycled content of the products offered. Recycied
content shall be expressed as a percentage of total
product weight.

{c) Bidders shall submit with the certification
form sufficient information to support the stated
recycled content of the products offered. For purposes
of this section, sufficient information shall include,
but not be limited to, manufacturer's specifications,
©r manufacturer's certification. The procurement
officer calling for bids may request additional
information deemed necessary in order to qualify a
product. The procurement officer calling for bids
shall have sole discretion in determining acceptance of
a product.

(d) Any bidder whose product is not accepted for
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applicaticn of preference may appeal by filing a
written request for re-examination of facts to the
procurement officer calling for bids. [Eff 12/15/95;
am and comp 11/17/97; am and comp 11/25/02; comp -
MAY 2 0 oo ) (Auth: HRS §§103D-202, 103D-1005)
(Imp: HRS §§103D-1005, 342G-42)

§3-124-24 Bidding procedure. (a) Solicitations
issued by a purchasing agency pursuant to section 103D-
302, HRS, and consistent with section 3-122-21, shall
contain a notice stating that a price preference will
be given to recycled products. The solicitation shall
contain the percent of recycled content required to
qualify various products for a price preference. The
price preference will be at least five per cent of the
price of the item, and will be used for price
evaluation.

(b) All purchasing agencies issuing bids shall
provide an appropriate space for bidders to indicate
use of [a] recycled [or a non-recycled product]
bProducts and to list the prices of the recycled [or
non-recycled] products.

(c) When a purchase specifies only recycled
products or when only recycled products are bid, the
price preference shall not apply.

(d} Bidders requesting a preference shall submit
a completed certification form, as required by section
3-124-23, with each bid. Previous certifications shall
not apply unless allowed by the bid. [Eff 12/15/95; am
and comp 11/17/97; am and comp 11/25/02; am and
comp MAY 2 0 s ] (Auth: HRS §§103D-202, 103D-1005)
{Imp: HRS §§103D-1005, 342G-42)

-

§3-124-25 Evaluation procedure and contract
award. {a) When bids received contain both recycled
products and non-recycled products, for the purpose of
determining the lowest evaluated bid, the original
price for the [non-recycled] recycled product item
shall be [increased) decreased by the percentage
specified .in the solicitation.

(b} Should more than one preference allowed by
statute apply, the evaluated price shall be based on
application of applicable preferences in the order
specified below. The preferences (1) through (7) in
this subsection shall be applied to the original
prices. The sum of the preferences, where applicable,
shall be added to the original price, except that
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[preference] preferences (1) and (4) shall be
subtracted from the Hawaii products or recycled
products price.
(1) Hawaii products list, pursuant to section
103D-1002, HRS;
(2) Tax adjustment for tax exempt offerors,
pursuant to section 103D-1008, HRS;
{(3) Preferred use of Hawaii software development
businesses, pursuant to section 103D-1006,

HRS;
(4) Recycled products, pursuant to section 103D-
1005, HRS;

{5) Reciprocal preference, pursuant to section
103D-1004, HRS;

{6) Printing, binding, and stationery work within
the State, pursuant to section 103D-1003,
HRS;

(7) Preference for persons with disabilities,
pursuant to section 103D-1009, HRS.

{c) The responsible and responsive bidder
submitting the lowest evaluated bid, taking into
consideration all applicable preferences shall be
awarded the contract. _

. (d) The contract amount shall be the original
price bid, exclusive of any preference.

(e) Should the price comparison, after taking
into consideration all applicable preferences, result
in identical evaluated prices, award shall be made to
the responsible and responsive bidder as follows:

(1) To the bidder bidding the product with the
higher post-consumer recovered material
content; or

(2) To the bidder bidding the product with the
higher recovered material content if the
products have identical post-consumer
recovered material content.

(£) If the price comparison, after taking into
coensideration all applicable preferences, result in
identical evaluated prices for products with identical
recycled content, the procurement officer shall follow
the requirements of section 3-122-34 for low tie bids.
[Eff 12/15/95; am and comp %&él%/87émam and
comp 11/25/02; am and comp I Bt 1 {Auth: HRS
§§103D-202, 103D-1005) (Imp: HRS §§103D-1005, 342G-42)

§3-124-26 Mandatory purchase of office paper and
printed material with recycled content. (a) State

. purchasing agencies shall and county purchasing
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agencies are urged to purchase only office paper and
printed material with recycled content.

{b) Exceptions to this section require the
written approval of the chief procurement officer and
are permitted when statutory, regulatory, contractual,
Or agency requirements preclude the use or purchase of
paper with recycled contents of the same type and
guantity as virgin paper.

{c) When a solicitation calls for recycled
products only, the preference stated in this subchapter
shall not apply. [Eff 12/15/95; am and comp 11/17/97;
am and comp 11/25/02; comp MAY 2 0 2094 1 (Auth: HRS
§§103D-202, 103D-1005) (Imp: HRS §103D-1005)

§83-124-27 to 3-124-29 (Reserved) .

SUBCHAPTER 5

SOFTWARE DEVELOPMENT BUSINESSES

§3-124-30 Purpose. I[+4e)}] The purpose of [these
rules] this subchapter is to establish a percentage of
preference, the method to qualify various software
development businesses for the preference, and
application of the preference. The objective is to
promote the use of Hawaii software development business
by state purchasing agencies.

Ind Tilaa h P I = i e 4 b BLa WY P T T | ha B
) L LL A :::uux.uc:.yx.c;. Ly \—llaPLCJ. L e Xy =] % WF ) WS Sy Sign iy ool - ok
3 ey e P 3 a = . k 3 -
7 AT RWRIIT S T LT IV e- e s regraces

A - | P . 4 - I Py h D, e - 3 o 3. |
LS TR - neeTem e LD ::uu\_uayl..c;.l. P&CVJ-\JHDJ._Y ciu.uyucu
Py Lo i IS A pey N

o1 TSt e a-:ua:.} [Eff 12/15/95,‘ comp
1%(%7/92;w§m and comp 11/25/02; am and comp '

A 2 { LA ] (Auth: HRS §§103D-202, 103D-1006)
(Imp: HRS §103D-1006)

§3-124-31 Definitions. Definitions are in
section 103D-1001, HRS. The following definitions [are
alzsu uyyli&,gblc Fo—erme uncd iu] aEElZ joe) this
chapter:

"Hawail software development business" means any
person, agency, corporation, or other business entity
with its principal place of business or ancillary
headguarters located in the State of Hawaii that
proposes to obtain eighty per cent of the labor for
software development from persons domiciled in Hawaii.
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"Hawaii software service center" means the high
technology development corporation that shall be
responsible for maintaining the listings of all state
software development projects. [Eff 12/15/95; am and
comp 11/17/%7; am and comp 11/25/02; am and comp
MAY 7 O s 1 {(Auth: HRS §§103D-202, 103D-1006)
(Imp: HRS §§103D-1006, 206M-31)

§3-124-32 Applicability. {(a) These rules shall
apply to all scolicitations made pursuant to sections
103D-302 and 103D-303, HRS, issued by a purchasing
agency when so stated in the solicitation.

(b) These rules shall not apply whenever the
application will disqualify any government agency from
receiving federal funds or aid.

(c) The Hawaii software service center shall
develop and make public a list of governmental agencies
requesting software services including a description of
the scoftware services required’and a timetable for
development.

{d) The information provided on the list shall
not be binding and may be changed at the discretion of
state agencies, provided that any changes shall be
promptly-communicated to the Hawaii software service
center. [Eff 12/15/95; am and comp 11/17/97; am and
comp 1i/25/02; comp WAY 2 0 owvs ] (Auth: HRS §§103D-
202, 103D-1006) (Imp: HRS §§103D-1006, 206M-33)

§3-124-323 Qualification procedure. {a} &
business desiring a preference pursuant to section
103D-1006, HRS, shall certify that they are a Hawaii
software development business when submitting an offer.
A Certificate of Eligibility form issued by the
administrator shall be used tc certify the business and
be included as part of the offer.

(b) Offerors shall indicate on the certification
form, included as part of the offer, sufficient
information to substantiate that eighty per cent of the
employees who will be working on the proposed software
development project are domiciled in Hawaii. _

(¢} Offerors shall submit with the certification
form sufficient information to support the Hawaii
software development business preference. Sufficient
information shall include, but not be limited to, the
authorized cfficer's name, office or position held,
name of offeror and its local address, date that the
office was opened, and name and local addresses of
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cfferor's employees who will provide the labor for the
reguired services. The procurement officer calling for
offers may request additional information deemed
necessary in order to qualify the offeror, and shall
have sole discretion in determining acceptance of the
offeror as a Hawaii software development business.

(d) Any offeror who is not accepted for the
Hawail software development business preference may
appeal by filing a written request for re-examination
of facts to the procurement officer who issued the
sclicitation. [Eff 12/15/95; comp 11/17/97; am and
comp 11/25/02; am and comp {AY %@ sns 1 (Auth: HRS
§§103D-202, 103D-1006) {(Imp: HRS §104D-1006)

§3-124-34 Solicitation procedure. (a)
Solicitations issued by a state purchasing agency shall
contain a notice stating that a price preference will
be given to Hawaii software development businesses.
This price preference will be ten per cent of the
price, and will be used for evaluation.

{b) All state purchasing agencies shall provide
an appropriate space for offerors to indicate whether
the bidder is reguesting the Hawaii software
development business preference.

(c} When a solicitation specifies that because of
federal requirements, the Hawaii software development
business preference will not be considered, the price
preference shall not apply.

(d) Offerors requesting a preference shall submit
a completed certification form, as required by section
3-124-33, with each offer. Previous certifications
shall not apply unless allowed by the solicitation.

(e} Any offeror who fails to indicate that it is
a Hawaii software development business will be presumed
to be a non-Hawaii software development business and
the offeror's offer will be increased by ten per cent
for purposes of evaluation. [Eff 12/15/95; am and comp
11/17/97; comp 11/25/02; comp MAY 7 0 iy 1 (Auth:

HRS §§103D-202, 103D-1006) (Imp: HRS §103D-1006)

§3-124-35 Evaluation procedure and contract
award. (a) In any expenditure of public funds for
software development where offers received contain both
Hawaii and non-Hawaii software development businesses,
for the purpose of selecting the lowest offer only, the
offer by a non-Hawaii software development business
shall be increased by ten per cent.
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(b) Should more than one preference allowed by
statute apply, the evaluated price shall be based on
application of applicable preferences in the order
specified herein. The preferences (1) through (7) in
this subsection shall be applied to the original
prices. The sum of the preferences, where applicable,
shall be added to the original price, except that
[preference] preferences (1) and (4) shall be
subtracted from the Hawaii products or recycled
products price.

(1) Hawaii products list, pursuant to section

103D~1002, HRS;

(2) Tax adjustment for tax exempt offerors,

pursuant to section 103D-1008, HRS;

(3) Preferred use of Hawaii software development

businesses, pursuant to section 103D-1006,

HRS;
{4) Recycled products, pursuant to section 103D-
1005, HRS; :

(5) Reciprocal preference, pursuant to section

103D-1004, HRS; and

(6) Printing, binding, and staticnery work within

-the State, pursuant to section 103D-1003,
HRS;

(7}  Preference for persons with disabilities,

pursuant to section 103D-1009, HRS.

(c} The responsible and responsive offeror
submitting the lowest evaluated offer(s) pursuant to
section 103D-302, HRS, taking into consideration all
applicable preferences shall be awarded the contract.

(d}) The contract amount sghall be the original
price offered, exclusive of any preference.

(e) Should the price comparison for bids
submitted pursuant to section 103D-302, HRS, after
taking into consideration all applicable preferences,
result in identical evaluated prices for Hawaii
software . development projects, the procurement officer
shall award the contract resulting from an invitation
for bids pursuant to section 3-122-34.

(£) For proposals submitted pursuant to section
103D~303, HRS, and after taking into consideration all
applicable preferences, the procurement officer shall
award the contract pursuant to section 3-122-57. [Eff
12/15/95; am and comp 11/17/97; am and comp 11/25/02;
am and comp fAY 7 0 w4 ] {(Auth: HRS §§103D-202,
103D-1006) (Imp: HRS §i03D-1006)

§§3-124-36 to 3-124-39 (Reserved).
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12/154 5; am and comp 11/17/97; am and comp 11/25/02;
MAY 20 204 1 (Auth: HRS §103D-202) (Imp: HRS
§103D~1007}
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SUBCHAPTER 7

TAX PREFERENCE
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§3-124-53

§3-124-50 Purpose. [te+] The purpose of [these
rules] this subchapter is to provide procedures for the
application of the tax preference for taxpaying
bidders. The cobjective is to ensure fair competition
for bidders paying the applicable Hawaii general excise
tax and the applicable Hawaii use tax.

I
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3T 4 st lD D\J.LJ\-&}G[PL-UI. Wl e \.—LJ-QPL-:J. - Xy L= W St we Sy st W W
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1=y

e .'L.utcl‘,;.m ruies mubuhuytc; }_J;Lc:v.;.uu:)}i.y adub}ttéﬁ
oI5 e-neo——24629—) [Eff and comp 11/17/57;
am and comp 11/25/02; am and comp WAY 90 0 ]
(Auth: HRS §103D-202) {(Imp: HRS §103D-1008)

§3-124-51 Definitions. As used in this chapter:

"Tax exempt bidder" means a bidder that is not
subject to the applicable Hawaii general excise and
applicable Hawaii use tax, under chapters 237 and 238,
HRS, resulting from the performance of the work
required by the solicitation; or a bidder that has tax
exempt status under federal or state laws or both.

"Taxpaying bidder" means a bidder that is subject

. _ to the applicable Hawaii general excise tax and

applicable Hawaii use tax, under chapters 237 and 238,
HRS, for the performance of the work required by the
solicitation, [Eff and comp 11/17/97; am and ‘
comp 11/25/02; comp MAY 20 0. ] (Auth: HRS §103D-
202) {(Imp: HRS §103D-1008) :

§3-124-52 Applicability. These rules shall apply
to all solicitations issued pursuant to section 103D-
302, HRS, by a purchasing agency and the solicitation
shall so state therein, except whenever the application
will disqualify any government agency from receiving
federal funds or aid. [Eff and comp 11/17/97; am and
comp 11/25/02; comp WAY 20 74 ] (Auth: HRS §103D-
202} (Imp: HRS §103D-1008)

§3-124-53 Qualification procedure. Any taxpaying
bidder shall qualify for the tax preference pursuant to
this subchapter by submitting tax clearance
certificate(s) issued by the state department of
taxation and the Internal Revenue Service to the
purchasing agency. [Eff and comp 11/17/9%7;
comp 11/25/02; comp MAY 90 e ]

{Auth: HRS §103D-202)} {Imp: HRS §103D-1008)
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§3-124-54 Bidding procedure. Solicitations
issued by a purchasing agency shall contain a notice
stating that a tax preference will be given to
taxpaying bidders. &Eff and comp 11/17/97; am and
comp 11/25/02; comp MAY 20 200¢ )

Auth: HRS §103D-202) (Imp: HRS §103D-1008)

§3-124-55 Evaluation procedure and contract
award. (a) As applicable, the price submitted by the
tax exempt bidder shall be increased by the applicable
retail rate of the Hawaii general excise tax and
applicable use tax to determine the evaluated price for
award purposes.

(b) The contract amount shall be the criginal
price bid, exclusive of any preferences used in
evaluating the bid.

{c) Should more than one preference allowed by
statute apply, the evaluated price shall be based on
application of applicable preferences in the order
specified herein. The preferences (1) through (7) in
this {section] subsection shall be applied to the
original [price] prices. The sum of the preferences,
where applicable, shall be added to the original price,
except that [preference] preferences (1) and {4) shall
be subtracted from the Hawaii products or recycled
products price.

(1) Hawaii products list, if applicable, pursuant

to section 103D-1002, HRS; )

(2) Tax adjustment for tax exempt bidders,

pursuant to section 103D-1008, HRS;

(3) Preferred use of Hawaii software development

businesses, pursuant to section 103D-1006,

HRS;
(4) Recycled products, pursuant to section 103D-
1005, HRS;

{(5) Reciprocal preference, pursuant to section

103D-1004, HRS; and

(6) Printing, binding, and stationery work within

the State, pursuant to section 103D-1003,
HRS,; and

(7) Preference for persons with disabilities,

pursuant to section 103D-1009, HRS.

(d) Should the price comparison, after taking
into consideration all applicable preferences, result
in identical evaluated prices, the procurement officer
shall award the contract pursuant to section 3-122-34.
[Eff and comp 11/17/97; am and comp 11/25/02; am and
comp MAY 20 v } (Auth: HRS §103D-202) {Imp: HRS
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§103D-1008) °

§§3-124-56 to 3-124-59 (Reserved) .

SUBCHAPTER 8

QUALIFIED COMMUNITY REHABILITATION PROGRAMS

§3-124-60 Purpose. [4&)>] The purpose of [these
rules] this subchapter is to establish procedures for

extending a preference for goods and services provided
by qualified community rehabilitation programs.

fuden Tilo.a § F, g £ o e 1.0 PP, P S T | .1
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oY 11/ o7ttt te—ne- 2405} .] [Eff and comp 11/17/97,‘
comp 11/25/02; am and comp MWAY 2 0 204 ] (Auth: HRS
§§103D-202, 103D-1009) (Imp:_ HRS §§103D-1009, 103D-
1010, 103D-1011)

. §3-124-61 Definitions. Definitions are in
section 103D-1001, HRS. The following definitions are
also applicable to terms used in this chapter:

"Department" means the state department of labor
and industrial relations.

"Nonprofit corporation” means a corporation of
which no part of the income or profit is distributable
to its members, directors, or officers pursuant to
chapter 415B, HRS. '

"Partners in employment program list" means a list
issued by the state procurement office that identifies
goods or services offered by qualified rehabilitation
programs to all State and county agencies,

"Qualified offeror" means any offeror operating a
quaiified community rehabilitation program who is also
a nonprofit corporation and is in conformance with
criteria established by the department pursuant to
chapter 91, HRS. [Eff and comp 11/17/97; am and
comp 11/25/02; comp MAY 20 7¢ ] (Auth: HRS §§103D-
202, 103D-1009, 415B-2) (Imp: HRS §103D-1009)

§3-124-62 Applicability. These rules shall apply
to all sclicitations for goods and services made

. pursuant to sections 103D-302 and 103D-303, HRS, issued
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§3-124-62

by a purchasing agency and the solicitation shall so
state therein. [Eff and comp 11/17/97; am and
comp 11/25/02; am and comp MAY 2 0 7004 ] (Auth: HRS

§103D-202) (Imp: S8LH 1997, Act 352, §2, §103D-1009)

§3-124-62 Qualification procedure. (a)
Qualification for obtazining a preference shall be in
conformance with criteria established by this
subchapter.

(b) Organizations listed in the partners in
employment program qualify for a preference. All other
prospective offerors desiring a preference shall submit
with their offer the "Certificate of Eligibility to be
Certified as a Qualified Community Rehabilitation
Program" issued by the administrator. %Eff and comp
11/17/97; am and comp 11/25/02; comp MAY 20 e 1
{(Auth: HRS §§103D-202, 103D-1009) (Imp: HRS §103D-
1009)

§3-124-64 Evaluation procedure and contract
award. (a) 1In evaluating offers for goods or
services, all chief procurement officers and heads of
purchasing agencies shall purchase from qualified
community rehabilitation programs provided the prices
submitted by a noncommunity rehabilitation program
shall be increased by the percentage allowed under
section 103D-1009, HRS, to determine the lowest
evaluated offeror.

(b} The contract amount shall be the amount of
the price offered, exclusive of any preference.

(c) sShould more than one preference allowed by
statute apply, the evaluated price shall be based on
application of applicable preferences in the order
specified below. The preferences (1) through (7) in
this subsection shall be applied to the original
prices. The sum of the preferences, where applicable,
shall be added to the original price, except that
[preference] preferences (1) and {4) shall be
subtracted from the Hawaii products or recycled
products [prices] price. '

(1) Hawaii products list, pursuant to section

103D-1002, HRS;

(2) Tax adjustment for tax exempt offerors,

pursuant to section 103D-1008, HRS;

(3) Preferred use of Hawaii software development
businesses, pursuant to section 103D-1006,
HRS;
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(4) Recycled products, pursuant to section 103D-
1005, HRS;

(5) Reciprocal preference, pursuant to section

103D-1004, HRS;

(6) Printing, binding, and stationery work within

the State, pursuant to section 103D-1003,
HRS;

(7} Preference for persons with disabilities,

pursuant to section 103D-1009, HRS.

(d) Should the price comparison for bids
submitted pursuant to section 103D-302, HRS, after
taking into consideration all applicable preferences,
result in identical total prices, award shall be made
pursuant to section 3-122-34.

(e) For proposals submitted pursuant to section
103D-303, HRS, and after taking into consideration all
applicable preferences, the procurement officer shall
award the contract pursuant to section 3-122-57. [Eff
and comp 11/17/97; am and comp 11/25/02; am and
comp MAY 20 s ] (Auth: HRS §§103D-202, 103D-1009)
{Imp: HRS §103D-1009)

§3-124-65 Waiver to competitive bids or
proposals. (a) Notwithstanding the provisions of
section 3-124-66, any purchasing agency without
advertising or calling for offers may purchase goods
and services provided by qualified community
rehabilitation programs pursuant to section 3-124-63
which have indicated an interest in supplying the goods
or services and on an equitable basis may apportion the
business among the interested programs; provided that:

(1) The goods or services meet the specifications

and needs of the head of the purchasing
agency and are purchased at a fair market
price as determined by the appropriate public
agency; and

(2) The provider complies with section 103D-1010,

HRS, and submit with their offer the
"Certificate of Eligibility to be Certified
as a Qualified Community Rehabilitation
Program. "

{b) Purchasing agencies shall negotiate the
conditions and terms for the purchase, including the
price of the good or service with the qualified
community rehabilitation program; provided that the
brice of the good or service shall not exceed the fair
market price and there is assurance that the qualified
community rehabilitation program proposal is in
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compliance with all rules related to procurement. [Eff
and comp_11/17/97 am and comp 11/25/02; comp

MAY 20 I (Auth: HRS §§103D-202, 103D-1010) (Imp:
HRS §§103D 1010, 103D-1011)

§3-124-66 Partners in employment program. The

state procurement office shall:

(1) Maintain and post on the Internet a current
ligt of [ya;.\..uc;o -2 c;mb;.Lu!mt:ut. Program
pr0Vtﬁﬁfs—WIth“deSCrtpt?ﬁﬁS“f@r3 participants
in the partners in employment program and the
goods [er] and services [thet—heveteen

depar?ment*s“trfteria*and—&nnua}}y~d§str§hﬁte
agencies—] they provide: and

(2) Ensure that any good or service available
from a qualified community rehabilitation
program pursuant to this subchapter is not
placed on the Hawaii products list under
section 103D-1002, HRS. [Eff and comp
11/17/97 am and comp 11/25/02; am and

comp WAY 24 1 (Auth: HRS §§103D-202,

103D~ 1010) (Iﬁp!. HRS §§103D-1010, 103D-
i0xr1) "

§3-124-67 Exempt from wage provision. Service
contracts awarded to qualified community rehabilitation
programs under this subchapter shall be exempt from
wages provision of section 103-55, HRS. [Eff and comp
11/17/97; comp 11/25/02; comp HAY 2 0 7o ] (Auth:
HRS §§103-55, 103D-202) (Imp: HRS §103-55)

2. Material, except source notes, to be repealed
is bracketed and strlcken New material is
underscored.

3. Additions to update source notes to reflect
these amendments and compilation are not underscored.

4. These amendments to and compilation of

chapter 3-124, Hawaii Administrative Rules, shall take

effect ten days after filing with the Office of the
Lieutenant Governor.

I certify that the foregoing are copies of the
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rules, drafted in Ramseyer format pursuant to the
requirements of section 91-4.1, Hawaii Revised
Statutes, which were adopted on April 22, 2004, and
filed with the Office of the Lieutenant Governor.

For-

(Pngegyrey Caa. Kok
PHYLLIS/M. KOIKE -
Chairperson

Procurement Policy Board

/gmaléj@;&

RUSS K. SAITO
State Comptroller

APPROVED AS TO FORM:

//%425—(:2;k6;,5\

Deputy Attorney General
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DEPRRTMENT OF ACCOUNTING AND GENERAL SERVICES

Amendment and Compilation of Chapter 3-126
Hawaii Administrative Rules

April 22, 2004
1. Chapter 126 of Title 3, Hawaii Administrative
Rules, entitled "Legal and Contractual Remedies” is
‘amended and compiled to read as follows:
"HAWATII ADMINISTRATIVE RULES
TITLE 3
DEPARTMENT OF ACCOUNTING AND GENERAL SERVICES
SUBTITLE 11
PROCUREMENT POLICY BOARD
CHAPTER 126

'LEGAL AND CONTRACTUAL REMEDIES

Subchapter 1 Authority to Resclve Protested
: Solicitations and Awards

§3-126~-1 Definitions

§3-126-2 Repealed

§3-126-3 Filing of cemplaint and protest prior to
receipt of offers '

§3-126-4 Protest cf an award

§3-126-5 Stay of procurements during protest

§3-126-6 Request for information

§3~126~7 Decision by the chief procurement
officer or designee

§3~126-8 Repealed

§§3-126-9 to 3-126-10 {(Reserved)

Subchapter 2 Buthority to Debar or Suspend

§3-126-11 Application

126-~1



§3-126-11.01

§3-126-12
§3-126-13
§3-126-14

§3-126-15
§3-126-16
§3-126-17
§3-126~18

§§3-126-19 to

Subchapter 3

§3-126-25
§3-126-26
§3-126-27

§3-126-28
§3~-126-29

§3-126-30
§3-126-31

§§3-126-32 to

Subchapter 4

§3-126-35
§3-126-36
§3-126~37
§3-126-38

§§3-126-39 to

Subchapter 5

§3-126-42
§3-126~43
§3-126-44
§3-126-45
§3-126-46
§3-126-47
§3-126-48
§3-126-48%

Other causes for debarment or suspension

Suspension

Notice of debarment action '
Review by a chief procurement officer

or designee
Review procedures

Determination of the review officer
Effect of debarment decision

List of debarred and suspended persons
{Reserved)

3-126-24

General
Repealed

Delegation of authority to procurement

officer

Procurement officer's decision
Controversies involving state claims
against the contractor

Repealed
Disputes
3-126-34

Applicati

Violation determination
Remedies prior tc an award
Remedies after an award
{Reserved)

3-126-41

Revi

Commencement of proceedings

Legal cou

Individual representing party

Conscolida

Format and certification of pleadings

Service,
Service b
Time

clause

{Reserved)

on

ew

nsel
tion

generally
y whom

126-2

Authority to Resolve Contract and
Breach of Contract Controversies

Determination that Solicitation or
Award Violates Law

Administrative Proceeding for




§3-126-50
§3-126-51
§3-126-52

§3-126-53
§3-126-54
§3-126-55
§3-126-56
§3-126-57
§3-126-58
§3-126-59
§3-126-60
§3-126-61
§3-126-62
§3-126~63
§3-126-64
§3-126-65
§3-126-66
§3-126~67
§3-126-68
§3-126-69
§3-126-70
§3-126-71
§3-126~72

§3-126-73
§3-126-74

§§3~126~75 to

Subchapter €

§3-126-78

§§3-126-79 to

'Subchapter 7

§§3-126~-86 to

Extensions of time

Motions _

Powers of the panel or hearings ocfficer
in conducting hearing

Subpoenas

Absence of hearings officer

Disqualification of hearings officer

Evidence

Decision, generally

Ex parte communications

Contents of a request for hearing

Scheduling of hearings

Notice of hearing

Regponse

Disclosure

Prehearing conference

Testimony

Record

Dismissal of requests for hearings

Hearings

Procedure at hearing

Motion to dismiss

Taking of further evidence

Proposed findings of fact and
conclusions of law

Hearings officer's decision

Service of hearings officer's decision

3-126-77 (Reserved)

Judicial Review
Judicial review of contested cases
3-126-85 {Reserved)
Judicial Action

3-126-95 (Reserved)

Historical Note: This chapter 126, subtitle 11 of

title 3,

Hawali Administrative Rules, replaces interim

rule dated 11/25/02 (file no. 2497), which amended
sections 3-126-1, 3-126-3, 3-126-4, 3-126-5, 3-126-6¢,

3-126-7,

15, 3-126-1¢,

3-126-28,

3-126-11, 3-126~12, 3-126-13, 3-126-14, 3-126-
3-126-17, 3-126-18, 3-126-25, 3-126-27,
3-126-29, 3-126-35, 3-126-36, 3-126-37, 3-

126-3



§3-126-1

126-38, 3-126-42, 3-126-46, 3-126-49, and 3-126-78; and
repealed sections 3-126~2, 3-126-8, 3-126-26, and 3-
126-30.

Alsc replaces 1nterlm rule dated 7/3/03 (file no.
2545), which amended sections 3-126-4 and 3-126-5.

Also replaces interim rule dated 11/3/03 (file no.
2560), which added new section 3-126-11.01.

SUBCHAPTER 1

AUTHORITY TO RESOLVE PROTESTED
SOLICITATIONS AND AWARDS

§3-126-1 Definitions. (a} [As—osed—irn—this
supbehepters] In addition to the definitions in section
103D-104, HRS, the following definitions alsoc apply to
this chapter:

"Award” means the written notification of the
State's acceptance of a bid or propesal, or the
presentation of a contract to the selected offeror.
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rrotestr

"Person" includes individuals, "partnerships,
corporations, asscciations, or public or private
organizations or any character other than a
governmental body.

"Protestor" means any actual or prospective
bidder, offercr, or contractor who is aggrieved in
connection with the solicitation or the award of a
contract and who files a protest.

.
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J (Auth: HRS §103D-202, 103D-701) (Imp: RS
§1C03D-701) '
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“ | §3-126-3

{Auth: HRS §§103D-202, 103D-701) (Imp: §103D-701)

§3-126-3 Filing of complaint and protest prior to

.

ﬁﬂ%“hﬂ“ﬂ@ﬂ??d@f&ﬁ"} Protestor 1nltlallv should seek an
informal resoliution of the protestor’s complaint with
the procurement officer named in the solicitation.

{b) [Pretesteors] Protestor may file a protest
pursuant to section 103D-701, HRS, prior to receipt of
offers on any phase of a solicitation [er—eaward]
including, but not limited to, specifications
[L.J.x_cycu.at;._ui'i, it auli\..}.tat.}.uu,] or disclosure of
information marked confidential in the bid or offer.

(c) To expedite handling of protests, the

. envelope should be labeled "Protest" and either served
perscnally or sent by registered or certified mail,
return receipt reguested, to the chief procurement
officer or [head-of-a—purchasingagency] as otherwise
specified in the solicitation.

_ (d) The written protest shall include {[&=] at a
minimum the following: .
(1) The name and address of the protestor;
(2) Appropriate identification of the procurement
—and—irfecentrecthas—beenr——awerded;—the
eortract—ranber) ;
(3) 2 statement of reasons for the protest; and
(4) Supporting exhibits, evidence, or documents
to substahtiate any claims unless not
available within the filing time in which

case the expected availability date shall be
1nd1cated
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§3-126-3

e g X PR e ~ L
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: ; [Eff 12/15/95; am and comp

MAY 20 2004 ] (Auth: HRS §103D-202, 103D-701)
(Imp: HRS §103D-701)

§3—}

26_4 k) . £ : £ 3=z s > P S - V4 P |
PR R 4 WA ELEP Y SO 0 Lo I W N AP ) 2 ) SR PYTTEGOUCITC UL

within—the—estabiieled—time—period—] Protest of an
award. a) A protest of a award shall be submitted in
writing to the chief procurement officer or as

octherwise specified in the solicitation, within five
working dayvs after the posting of the notice of award
for sclicitations pursuant to section 103D-302 or 103D-
303, HRS; provided a protest following a debriefing
pursuant to section 103D-303(h}, HRS8., shall be
submitting in writing within five working dayvs after
the debriefing is completed. The provisions of section
3-126-3(c) and {d} to file a protest shall be complied
with. Heads of purchasing agencies shall not proceed
with the award upon receipt of a timelv protest. and
shall complv with section 3-126-5.

{(b) Protest of an award pursuant to section 103D-
304, 103D-305, or 103D-306, HRS, shall be submitted in
writinag by the protesgtor to the procurement officer,
within five working davs of knowleddge giving rise to
the protest; provided a protest following a debriefing
pursuant to section 103D-304(k), HRE, shall be
submitted in writing within five working davs after the
debriefing is completed.

(1) A protest sghall be filed in accordance with
gsection 3-126-3(c) and (d}, with supporting
exhibits, evidence, or documents to
substantiate the protest;

{2) A decision shall be made by the procurement
officer as expeditiously as possible after
reviewing all relevant information, and shall
be final. A decision issued in resolution of
a protest shall contain the following:
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{AY A statement of the action to be taken or
resolution to the protest; and

{(B) A statement that the decision is final
and conclusive. [Eff 12/15/95; am and

comp MAY 20 2004 ] (Auth: HRS
§§103D-202, 103D-701) (Imp: HRS §103D-
701)

§3-126-5 Stav of procurements during protest.

When a protest has been filed [withinmfive—working
days} pursuant to sectlon 3 126 3 or 3 126 4 [ e

eféieer*er the—heﬁd—of—a—pﬂrchasxﬁg*ageﬁty—shﬁ%% meke
e swara—ef—the—rentract] no further action shall be
taken until the protest has been settled, unless the
chief procurement officer makes a written
determination, after consulting with [fhe*head“f&;%hﬁ
wetrg—agerey—er] the head of the purchasing agency,
that the award of the contract [witheut—detsy] is
necessary to protect the substantial interests of the
State. [Eff 12/15/95; am and comp MAY 2 0 2004 ]

(Auth: HRS §§103D-202, 103D-701) (Imp: HRS §103D-701)

§3-126-¢ |
avartabrer] Regquest for dinformation. (a) Any
additional infeormation reqguested by any of the parties
should be submitted within the time pericds established
by the reguesting party in order to expedite
consideration of the protest unless justification is
provided for a delay. Unsubstantiated delays may result
in resolution of the protest without consideraticn of
any information which is not filed within the
established time period. -

ib) The chief procurement officer or [the—hesd-ecf

] designee shall, upon written

reguest, make available to any 1nterested party
information submitted that bears on the substance of
the protest except where information is proprietary,
confidential, or otherwise permitted or required to be
withheld by law or rules. Persons [who—wisihr—teo—keep
sweh] submitting information [submitted—by—them]
considered proprietary, confidential, or otherwise
permitted or recuired to be withheld by law or rules
shall request that the information be kept confidential
[shouwtd—se—reguest] by specifically identifying [such]
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the infcormation within documents submitted, and
indicating on the front page of each document that it
contains such information. [Eff 12/15/95; am and comp

MAY 2 0 Z004 ] (Auth: HRS §§103D-202, 103D-701)
(Imp: HRS §103D-701)

§3-126-7 Decision by the chief procurement
officer or |

the—head—of—a—purchasing-agenecy] designee.
(a) A decision on a protest shall be made by the chief
procurement officer or [the-head—eofea—purchasing
ageney ] de31gnee as expeditiously as possible after
[receiving] reviewing all relevant [7—regquested]
information, and shall be flnal [Ff—a—protest—i=

{b) The protestor shall be informed:

(1) Whether the protest is denied or sustained;

and

(23 If the protest is denied, the protestor's

right to an administrative proceeding
pursuant to subchapter 5.

(¢) The protestor shall inform the head of the
purchasing agency within seven calendar dayvs after the
final decision if an administrative appeal will be
filed. An appeal sghall be filed within seven calendar
davs of the final decision in accordance with
subchapter 5.

{(d) If the protest isg sustained, the available
remedies include, but are not limited to, those set
forth in this section and subchapter 4. In addition to
any other relief, the chief procurement officer or [the
heaém@%waupu%ehae&ﬁg—ageﬁey} designee shall award the

[protesting—bidder—or—offeror] protestor the reasonable
costs incurred in connection with the solicitation,
including bid preparation costs other than attorneys’
feeg, when [a—pretestissustained-and] the [protesting
bidder—er—efferer] protestor should have been but was
not awarded the contract [under—theselieitation].

[Eff 12/15/95; am and comp MAY 2 0 2004 ] (Auth:

HRS §103D-202, 103D-701) ({(Imp: HRS §103D-701)
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196-36-] [Eff 12/15/95;
ERS §§103D-202, 103D-701)

3 -
Ly DC\_-L_.LU.\J:D J L

R OMAY 20 2004 ]
(Imp: HRS §103D-70

§§3-126-9 to 3-126-10 (Reserved) .

SUBCHAPTER 2
AUTHORITY TO DEBAR OR SUSPEND

§3-126~11 Application. This subchapter applies

to the debarment or suspension of perscns from
con51deratlon for award of [Cﬁﬁfraets—tmposed~bym%he

ﬁgeﬁ@y] all public contracts and from performance On
any public contract. [Eff 12/15/95; am and comp
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MAY 2 0 2004 ] (Auth: HRS §§103D-202, 103D-702)
(Imp: HRS §103D-702)

§3-126-11.01 Other causes for debarment or
d {a) Debarment procedures shall be

initiated by the administrator of the state procurement
office for any person committing an act, after the
effective date of this section, for which that person
is subseguently assessed an administrative fine of
$5,000 or more by the campaign spending .commission
under section 11-228, HRS, or convicted of a violation
under section 11-229, HRS. A

{b} "Person” for the purposes of this section
shall be as defined under section 11-191, HRS.

(c) The campaign spending commission shall
provide the administrator of the state procurement
office a listing of all persons fined or convicted,
including the date of the violation and date the fine
or conviction was imposed.

{d) The procurement officer shall, prior to
award, verify the offeror’s eligibility under
subsection (a). [Eff WMAT 270 20 ] (Auth: HRS
§103D-202) (Imp: HRS §103D-702)

§3-126-12 Suspension. (a) After consultation
with the affected [uwsimg] purchasing agency, the
respective attorney general or corporation counsel,
and, where practicable, the [contresctor—or—prespective
contracteor] person who is to be suspended, and upon
written determination by the chief procurement officer
or | } v] designee that
probable cause exists for debarment as set forth in
section 103D‘702, HRS, [cz contractor—or }u_u.:ycct.;.vc
centracter] that person shall be suspended.

{(b) A notice of suspension, including a copy of
[sweh] the determination, shall be sent to the
Suspended' [econtractor—or y.s.u-:yct—t.;.vc correractors
nettree—shatt--state] person stating that:

(1) The suspension is for the periocd it takes to

complete an investigation intc possible
debarment including any appeals of a
debarment decision but [rot—for——a _tJC.L.J'.ud Ty

; 1 shall not exceed three
months unless the chief procurement officer
or designee determines in writing that
additional time is necessary to complete the

o .
LWL R o |
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investigation;

(2) Bids or proposals will not be solicited from
the suspended person, and if they are
received, they will not be considered during
the period of suspension; and

(3) [Ffe—hesringhas—mot—PeerTetd,—the] The
suspended person may request a [hesaring]
review in accordance with section 3-126-14.

{(c) The notice of suspension shall signal the
start of the investigation for debarment.

(dy A [eeﬂ%raeter_0r*prespeettve—eeﬂtrac%ar]
person is suspended upon issuance of the notice of
suspension. The suspension will remain in effect :
during any appeals|[+——Fre—suspension] and may be [ended]
terminated by the [ofEteer—whe—issred—the—notice—of
suepensteon] chief procurement officer or designee, an
administrative hearings officer, or by a court, but
otherwise shall only [be—ended] end when the suspension
has been in effect [feor—three-monmths=s] 1n accordance
with subsection (b) (1)} or a debarment decision takes
effect. [Eff 12/15/95; am and comp WAY 2 0 7z ]
(Auth: HRS §§103D-202, 103D-702, 103D-709) (Imp HRS
§§103D-702, 103D-709, 103D-710)

§3-126-13 Notice of debarment action. ()
Written notice of the proposed debarment action shall
be sent by certified mail, return receipt requested, to
the [eontracter—er g—-‘;.u::»ycu.t.;.'v'c: cortractor Phris
aettee] person and shall:

{1} State that debarment is being con51dexed

(2) Set forth the reasons for the action;

(3) State that if the [bulltJ.G\.-t\J.L o t.).x.uaycu.,t.;.'v'c
contracteor] person so reguests, a [hearing)
review will be [he}d] conducted, provided

[ewer] the reguest is received by the chief
procurement officer or +ehe—tead—ef—=
purcheasing-ageney] designee within ten
[eatendar] worklng days after the {eeﬁ%fae%er
or y&uapcuu¢vc uuun.;.a\.,x.u:L] person recelives
notice of the proposed action; and

(4) State that the [\.—uutrmutu; or y&vaycut.&.vc
eentrector] person may be represented by
counsel.

(b) The notice shall be sent to the respective
attorney general or corpcration counsel and the
affected [ﬁsrﬂg] purcha51ng agency [?he—ﬁffeefed

4=l
UD.LJ»I\_-j (A R PR P e LllC{\. ALY LilClL- ilGD UDC\A L.AIC BUUUO,
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oo il V.LLCD, L bUllDL.L L.l\.ol—i\.."l.\ QLZEJV..L.LCU '.L)_Y t_J..lC &,ULLLLG\.‘LU&..]
if more than one [affected—using] purchasing agency is
involved, the chief procurement officer or [the—head—of

a—purchasing—agency] designee may designate one or more
representatives to be consulted in respect to this
action. [Eff 12/15/95; am and comp HAY 2 0 2004 ]
(Auth: HRS §§103D-202, 103D-702) (Imp: HRS §103D-702)

§3-126-14 [ﬁeﬁrtﬁgsl Rev1ew by a_chief
procurement offlcerI hesd—of—s yu.;.\.,‘uao.x.ug agc.lu_._y,] or
[gistrterested] de51gnee [of—the—offiecer]. (a) A
[bUJItLG\,tUI LY PJ.UDLJCL-L.J.VU \,-UIItJ.,G\.—tU.L thﬂt haa b‘;zi.\]
person notified of a proposed debarment action may
regquest in writing that a [Resring] review be [hetd]
conducted. [Suech] The reguest must be received by the
official proposing the action within ten working days
of receipt of notice of the proposed action under
section 3-126~12 or 3-126-13. The request for review
shall contain a detailed statefment of the factual and
legal grounds upon which reversal or modification is
deemed warranted, specifving any errors of law made or
information not previously considered,.

(b} If no request is received within the ten
working day period, a& final determination may be made
as set forth in section 3-126-16 after consulting with
the respective attorney general or corporation counsel
and the affected [using] purchasinq agency.

{c) If a [hearing] rev1ew is requested the chief
procurement officer [er—thetread—of—s yu.s.&.-uao;.u\_.;

ageney ] may appo:Lnt a [gitsinterestedh fresrrrges—-ofiicer]
designee to conduct the [hesring] review and recommend
a final decision. Otherwise, the chief procurement
cfficer [cfmfhemheadmﬂfma—pﬁrehaStﬁg—ﬁgeﬁty] shall [eect
ge—thre—frearings—officer]) conduct the review.

(d) The [hearings—officer] chief procurement
officer or designee shall send a written notice to the
perscn within fifteen working days of the [&itre—ared

] request for review. [Sueh] The
written notice shall be sent by certified mail, return
receipt requested, and shall state the time and place,
and the nature and purpose of the proceedings. Copies
shall be sent to the respective attorney general or
corporation counsel and the [wsing] purchasing agency.
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comp MAY 20 200 ] (Buth: HRS §§103D-202,
103D-702) (Imp: HRS §103D-702)

§3-126-15 [Heafiﬁgs] Review procedures. (a)
[Hearimgs] The review shall be as informal as may be
reasonable and appropriate under the circumstances and
in accordance with applicable due process requirements
completed within sixty days from the date set for the
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review.
(b} The weight to be attached to evidence

presented tﬁ—aﬁy—parfitﬁ%ar—fﬁrm} will be within the
discretion of the heartﬁgs] rev1ew offzcer

5k . I Y P £
»JL—.L_{-JU.}..GL...L.UI.LG L e = J,Cl\..al.. C‘\_JLCC\.A uyun .LJ_Y
" - Eree § - ﬁ

.

L_J-I.E'S tJClJ.. L—J.ED iy L}C

by—&ﬂmH3ﬂﬁﬁrﬂf;fhe—wﬁ%ﬂess—were—preseﬁt—} The

[hearings] review officer may require evidence in

addition to that offered by the parties.
[+e+uAwheaf&ﬁgmmaymbem%eeeféeéwbﬁ%—ﬂeeémaa@—be
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[(Eff 12/15/95; am and comp MAY 20 70 ] {(Ruth:
HRS §§103D-202, 103D-702) (Imp: HRS “§103D- 702)

§3-126~16 Determination of [hearings] the review
officer. (a) The [hearings] review officer shall
prepare a written determination recommending a course

of actlon [8v@hmde%ermTﬁa%T@ﬁmﬂh&%&“bewgtven—tﬁ~fhe

ageTeyT ] Coples shall [ﬁ&ﬁﬁ} be sent to all affected

parties, including the [ecemtractor—orprospeceise
coentractor] person under consideration for debarment,

the respective attorney general or corporatiocn counsel,
and the affected [weanmg] purchasing agency.

(b) The {puuﬂ._s.cx\.,\_u.l. ol PLUQPC\.—{_.&.VC \.—UJ.JL.J..G\..L.UJ..j
perscn under consideration for debarment shall have ten
working days to file comments upon the [hearings]
review officer's determination. The chief procurement
officer or [thehesd—ofapurcheasing—eageney] designee
may request oral argument.

{(c) After consultation with the affected [using]
purchasing agency and the respective attorney general
or corporation counsel, the chief preocurement officer
or the—headwefmﬁ—pﬂrﬁhﬁsiﬁg—ageﬁey} designee shall
issue a final decision. Both the [hearinmgs] review
officer's determination and the final decision shall
recite the evidence relied upon.

(d) When debarment is recommended or ordered, the
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length of the debarment, not to exceed three years, the
reasons for such action, and to what extent affiliates
are affected shall be set forth. In addition, the
final determination shall inform the debarred person of
the right to commence an administrative proceeding
under subchapter 5. [Eff 12/15/95; am and comp
@ﬁv 706 ] {ARuth: HRS §§103D-202, 103D-702)
(Imp: HRS §103D-702)

§3-126-17 Effect of debarment decision. A
debarment decision will take effect upon issuance and
IECEipt by the [contracter——or y&uacht.Lv‘c: corntrector]
debarred person. After the debarment decision takes
effect, [+he—eemtrscter] that person shall remain
debarred until a court[+] or the chief procurement
officer, or [+he—fhesd-of—the—-sgency—thet] designee who
issued the decision, orders ocotherwise or until the
debarment period specified in the decision expires.
[Eff 12/15/95; am and comp MAY 2 0 o ] (Auth:
HRS §§103D-202, 103D-702) (Imp: HRS §103D-702)

£§3-126-18 List of debarred and suspended persons.
_“L The -chief procurement offlcer shall [marimteinr—and
uiJ\.AQ L..KI o :}._LDL_ Uf dcbaa...l..cd Gll\—l DUDHCLI\JCU LJC'L.L [un RN i gres) Glld]
send a copy of the [3ist—andupdates—shali—be—provided]
decision to debar or suspend a person to the
admlnlstrator of the state procurement office [+——Fre

1 who shall compile
and distribute a llst to all chief procurement officers
of the State and post the list on the state procurement
office’'s website. Each chief procurement officer shall
send the list and updates of the list toc all purchasing
agencies. [Sueh—iist—sheii—lesavairabre—teo—the—pupize
uyuzs ..LCLduCDt- }

{b) Should a debarred or suspended person have a
contract awarded prior to the effective date of the
list, the chief procurement officer shall make a
written determination as to whether to allow a debarred
or suspended contractor to continue performance on that
contract. [Eff 12/15/95; am and comp HMAY 72 (0 wnns ]
(Auth: HRS §§103D-202, 103D-702) (Imp: HRS §103D-702)

£§§3-126-19 to 32-126-24 (Reserved) .
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SUBCHAPTER 3

AUTHORITY TO RESOLVE
CONTRACT AND BREACH OF CONTRACT CONTROVERSIES

§3-126-25 General. This subchapter establishes
procedures and remedies to resolve contract and breach
of contract controversies between the State and a
contractor. It is the State's policy[y—ecorsisternt—with
this—subchepters] to try to resolve all controversies
by mutual agreement without litigation. 1In appropriate
circumstances, informal discussions between the parties
can aid in the resolution of differences by mutual
agreement and are encouraged. If [swek] informal
discussions do not resolve the controversy, individuals
who have not participated substantially in the matter
in controversy may be brought in to conduct discussions
if this is feasible. Independent committees and panels
which review controversies expeditiously and informally
with a view to fair settlement possibilities are
encouraged at this stage. [Eff 12/15/95; am and comp

MAY 2 0 204 ] (Auth: HRS §§103D-20G2, 103D-703)
{Imp: HRS §103D-703)

tor—etratme—ef—Ereatir-of L,Uiltx.c:bt.] [Eff 12/15/95; R
WAY 20 o4 ] (Buth: HRS §§103D-202, 103D-703)
(Imp: HRS §103D-703)

§3-126-27 Delegation of authority to procurement
officer. (a) Subject to subsection (b), unless a
provision cf the contract specifies that the authority
to settle and resolve controversies and to issue
decisions is reserved to [the—chief—procurement—cfficer
or] the head of a purchasing agency, [sueh] the

authority is hereby delegated to the procurement
cfficer. [Wid ; ]

7 L4
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ageﬂcy~ﬂ&rﬂrﬂﬁrﬁmﬁﬁﬁr%ﬁ%fﬁe—effreer*]
(b)Y The settlement or rescolution of controversies
involving claims in excess of fifty thousand dollars is

subject to the prior written approval of [+ire—ehief
precurement—officer—or] the head of a purchasing

agency. [Tor—such—ecases—the] The procurement officer
shall prepare a recommended decision for [the—ehief

procurement—officer—or] the head of a purchasing
agency. [Eff 12/15/95; am and comp WAY 2 0 104 ]

(Auth: HRS §§103D-202, 103D-703) (Ihp: HRS §103D-703)

§3-126-28 Procurement officer's decision.
(a) When a controversy cannot be resolved by mutual
agreement, the procurement officer shall[——=efter

writtemrreguestby—the—contractor—for—a—finad:
geci=tony] promptly issue a final written decision.
Before issuing [e&—fimet] the decision, the procurement
officer shall:

(1) Review the facts pertinent to the
controversy; and

(2) Secure any necessary assistance from legal,
fiscal, and other advisors. '

(b} The procurement officer shall immediately
furnish a copy of the decision to the contractor, by
certified mail, return receipt requested, or by any
other method that provides evidence of receipt, and
include in the decision:

(1) A descripticn of the controversy;

(2) A reference to pertinent contract provisions;

(3} A statement of the factual areas cf agreement
or disagreement;

(4) A statement of the procurement officer's
decision, with supporting rationale;

(5) A paragraph stating substantially as fcollows:
"This 1s the final decision of the
procurement officer. This decision may be
appealed by initiating judicial action
pursuant tc secticen 103D-711, HRS. If you
decide to initiate Jjudicial action, you must
file your complaint in the circuit court
within six months of the date you receive
this decision."; and

{6) A copy of the complaint to initiate judicial
action shall be furnished tc the procurement
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officer from whose decision the complaint is
taken. The notice shall indicate that a
judicial action pursuant to section 103D-711,
HRS, is intended, reference the decision from
which the complaint is being taken, and
identify the contract involved.

{(c) The procurement officer shall issue a written

decision within the following time limitations:

(1} For claims not exceeding fifty thousand
dollars: ninety calendar days after receipt
of the claim.

(2) For claims exceeding fifty thousand dollars:
ninety calendar days after receipt of the
claim; provided that if a decision is not
issued within ninety calendar days, the
procurement officer shall notify the
contractor of the time within which such
officer will make the decision. The
reasonableness of this time period will
depend on the size ‘and complexity of the
claim and the adequacy of the contractor's
supporting data and other relevant factors.

If the procurement officer fails to issue a decision
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deetrsien] within the time [y.&.uuu_ocd for—a—ctaim—in
excess—ofi—fifty—thousend-doiiars] allowed, the
contractor may proceed as if an adverse decision has
been receiwved.

(8} The amount determined payable pursuant to the
decision, less any portion already paid, normally
should be paid without awaiting contractor action
concerning appeal. [Swsh] The payments shall be
without prejudice to the rights of either party and
where such payments are reguired to be returned by a
subsegquent decision, interest on such payments shall be
paid at the statutory rate from the date of payment.
[Eff 12/15/95; am and comp HAY 20 4 } (Auth: HRS

§§103D-202, 103D-703) (Imp: HRS §§103D-703, 103D-711,
103D-712)

§3-126-29 Controversies invelving state claims
against the contractor. All controversies involving
claims asserted by the State against a contractor which
cannot be resolved by mutual agreement shall be the
subject of a decision by the [procorement—officer—ishe]
chief procurement cfficer [—or—theheadecf—apurchasing

126-18




§3-126-31

7] or designee as applicable. [Eff 12/15/8%5; am
and comp MAY 71U 704 ] (Auth: HRS §§103D-202, 103D-
703) (Imp: HRS §103D-703)
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R MAY 20 2004 1 (Auth: HRS §103D-202) (Imp: HRS
§103D-708)

§3-126-31 Disputes clause. Language
substantially similar to the following clause shall be
inserted in all state contracts:

"Disputes .

{1) ° All controversies between the State and the
contractor which arise under, or are by
virtue of, this contract and which are not
resolived by mutual agreement, shall be
decided by the procurement officer in
writing, within ninety calendar days after a
written request by the contractor for a final
decision concerning the controversy; provided
that if the procurement officer does not
issue a written decision within ninety
calendar days after written request for a
final decision, or within such longer period
as may be agreed upon by the parties, then
the contractor may proceed as if an adverse
decision had been received.

(2) The procurement officer shall immediately
furnish a copy of the decision to the
contractor, by certified mail, return receipt
reguested, or by any other method that

" provides evidence of receipt.

{3) Any such decision shall be final and
conclusive, unless fraudulent, or unless the
contractor brings an action seeking judicial
review of the decision in a circuit court of
this State within the six months from the
date of receipt of the decision.
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{4) The contractor shall comply with any decision
of the procurement officer and proceed
diligently with performance of this contract
pending final resolution by a circuit court
of this State of any controversy arising
under, or by virtue of, this contract, except
where there has been a material breach of
contract by the State; provided that in any
event the contractor shall proceed diligently
with the performance of the contract where
the chief procurement officer has made a
written determination that continuation of
work under the contract is essential to the
public health and safety." [Eff 12/15/95;
comp ALY 20 004 ] (Auth: HRS §§103D-202,
103D-703} {Imp: HRS §§103D-703, 103D-711)

§8§3-126-32 to 3-126-34  ([Reserved).

SUBCHAPTER 4

DETERMINATION THAT
SOLICITATION OR AWARD VIOLATES LAW

§3-126-35 Application. The provisions of this
[+wdwe] subchapter apply where it is determined
administratively, or upon administrative or judicial
review, that & solicitation or award of a contract is
in violation of law. ({Eff 12/15/95; am and comp

MAY 20 oo } (Auth: HRS §103D-202) (Imp: HRS
§103D-705)

§3-126~36 Viclation determination. ({a} A
splicitation or award may be in viclation of the law
due to actions of state or county employees, bidders,
offerors, contractors, or other persons. After
consultation with the respective attorney general or
the corporation counsel, as applicable, the chief
procurement officer or [thﬁ*heﬁd“ﬁf“ﬁ“?ﬂrﬂhﬁﬁﬁﬂg
agercy] designee may determine that a sclicitation or
contract award is in violation of the provisions of
chapter 103D, HRS, or the rules adopted under the
chapter.

(b) After consultation with the respective
attorney general or corporation counsel, the state
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ethics commission may determine that a solicitation or
award violates chapter 84, HRS. Any such determination .
shall be made in writing after an opportunity to be
heard is given, and such determination is subject to
appropriate appeal. The department of commerce and
consumer affairs hearings officer designated in
subchapter 5 may determine that a solicitation or
contract award is in violation of the provisions of the
state procurement code or the rules adopted under the
code. The [supreme—or] circuit [eourts] court
designated in subchapters 6 and 7 may find that a
solicitation or award is in violation of law.

¢) Specific findings showing reckless disregard
of clearly applicable laws or rules must support a
finding of bad faith. A finding of fraud must be
supported by specific findings showing knowing, willful
acts in disregard of such laws or rules.
(Eff 12/15/95; am and comp MAY 20 s ] (Buth: HRS
§103D-202) (Imp: HRS §103D-705) o

§3-126-37 Remedies prior to an award. A finding
by the chief procurement officer or designee, after
consultation with the respective attorney general or
corporation counsel, as applicable, that the
solicitation or proposed award is in violation of law,
will constitute a cogent and compelling reason to
cancel, or revise a solicitation or proposed award. The
cancellation shall be made in accordance with [section
F—1727—32] subchapter 11, chapter 3-122. [Eff 12/15/95;

am and comp MAY 20 erns 1 (Auth: HRS §103D-202)
{Imp: HRS §103D-706}

£3-126-38 Remedies after an award. {a) When

there is no fraud or bad faith by a contractor:

(1) Upeon finding after award that a state or
county employee has made an unauthorized
award of a contract or that a solicitation or
contract award is otherwise in vieclation of
law where there i1s no finding of fraud or bad
faith, the chief procurement officer or [the
head—of—m yu;phaa;u\j agcu\_.y] designee may
ratify [er] and affirm, modify, [the
contract] or terminate [+%+] the contract in
accordance with this section after
consultation with the respective attorney
general or corporation counsel, as
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(2)

applicable.

If the violation can be waived without

prejudice to the State or other bidders or

offerors, the preferred acticn is to ratify
and affirm the contract.

If the violation cannot be waived without

prejudice to the State or other bidders or

offerors, if performance has not begun, and
if there is time for resoliciting bids or
offers, the contract shall be terminated. If
there is no time for resoliciting bids or
offers, the contract may be amended
appropriately, ratified, and affirmed.

If the violation cannot be waived without

prejudice to the State or other bidders or

offerors and if performance has begun, the
chief procurement officer or [the—headoeof—=&
pﬁfﬂhﬁ%fﬁg*ageﬁﬂy} desxgnee shall determine
in writing whether it is in the best interest
of the State to terminate or to amend,

ratify, and affirm the contract. Termination

is the preferred remedy. The following
factors are among those pertinent in
determining the State's best interest:

(A) The costs to the State in terminating
and resoliciting;

(B) The possibility of returning goods
delivered under the contract and thus
decreasing the costs of termination;

(C} The progress made toward performing the
whole contract; and

(D) The possibility of obtaining a more
advantageous contract by resoliciting.

Contracts based on awards or solicitations

that were in viclation of law shall be

terminated at no cost to the State, if
possible, unless the determination reguired
under paragraphs (2) through (4) is made. If
the contract is terminated, the State shall,
where possible and by agreement with the

supplier, return the goods delivered for a

refund at no cost to the State or at a

minimum restocking charge. 1f a termination

claim is made, settlement shall be made in
accordance with the contract. If there are
no applicable termination provisions in the
contract, settlement shall be made on the
basis of actual costs directly or indirectly
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allocable to the contract through the time of

termination, other than attorney's fees.

Such costs shall be established in accordance

with generally accepted accounting

principles. Profit shall be proportionate
only to the performance completed up to the
time of termination and shall be based on
projected gain or loss on the contract as
though performance was completed.

Anticipated profits are not allowed.

(b) When there is fraud or bad faith by the

contractor:

(1) Upon finding after award that a solicitation
or award is in violation of law and the
recipient of the contract acted fraudulently
or in bad faith, the chief procurement
officer or [thehesd—ofeapurchasingagency)
designee may, after consulting with the
respective attorney general or corporation
counsel, declare the contract void or ratify
and affirm, or modify [+t] in accordance with
this section.

(2) The contract shall be declared void unless
modification, ratification, and affirmation
[+2] are found to be in the State's best
interest under paragraph (3).

{3) The contract shall not be modified, ratified,
and affirmed unless it is determined in
writing that there is a continuing need for
the goods, services, or construction under
the contract and:

(A) There is no time t¢ re-award the
contract; or

{(B) The contract 1s being performed for less
than it could be otherwise performed.

{4) In all cases where a contract is voided, the
State shall endeavor to return those goods
delivered under the contract that have not
been used or distributed. No further
payments shall be made under the contract and
the State is entitled to recover the greater
of: ' '

(A) The difference between payments made
under the contract and the contractor's
actual costs up until the contract was
voided; or

(R) The difference between payments under
the contract and the value to the State
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of the goods, services, or construction

the State obtained under the contract.
(C} The State may in addition claim damages

under ‘any applicable legal theory.

(5} The State shall be entitled to any damages it
can prove under any theory including, but not
limited to, contract and tort regardless of
its ratification and affirmation of the
contract.

(6) If a state or county employee knowingly and
willfully lets a contract contrary to law,
that employee may be personally liable for
his or her acglons [Bff 12/15/95; am and
comp MAY 20 2004 ] (Ruth: HRS §§103D-106,
103D-202) (Imp: HRS §8§103D-106, 103D-707)

§§3-126-39 tc 3-126-41 {Reserved) .

~SUBCHAPTER 5
ADMINISTRATIVE PROCEEDING FOR REVIEW

§3-126-42 Commencement of proceedings. An

administrative proceeding authorized by [this
1 sections 103D-31CG, 103D-701, 103D-702 and

103D-709, HRS, shall commence by the filing of =a
request for hearing with the |
or—ihe-pegd-of-a—purchasing—agernrceyl office of
administrative hearings, department of commerce and
consumer affairs %—-—Bpﬁﬁ—%he—reQﬁesfmf@r-h@ariﬁgumfhe

ey =
ka.ll..LC.L LJJ,.U\-U.L.C&N‘:J\J\,— \JJ—J..J.,‘-..«CJ.. A L ucau Ui. [ iJU.LLiIG-DJ.JI\j

agerecy—=shatiy] within [three—busimess] seven calendar
days, +%raﬂsmi%m%hemreqﬂas%—for—heariﬂg“%e*the—ﬁfftte

ﬁﬁﬂﬁﬂmer“effatrs} in accordance with sectlon 103D- 712
HRS. The office of administrative hearings shall
docket the request for hearing, assign a docket number
to the request for hearing, and schedule the matter for
hearing. [Eff 12/15/95; am and comp MAY 20 2 1
(Auth: HRS §§103D-202, 103D-709) (Imp: HRS §1OBD—709}

$§3-126-43 Legal counsel. {a) A protestor or
respondent may, at the protestor's or respondent's own
expense, be represented by legal counsel at any stage
of the proceeding before the hearings officer.
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(b} Substitution of legal counsel shall be
effective upon filing of a notice of the substitution
by the party represented. :

(c) Withdrawal of legal counsel in the absence of
a concurrent substitution shall be effective only upon
the approval cof the hearings officer and shall be
subject to the guidelines of DR 2-110 of the Code of
Professional Responsibility and other applicable law.

{d) No party shall substitute or withdraw legal
counsel for the purpose of delaying a proceeding.
Substitution or withdrawal of counsel less than thirty
calendar days before the hearing shall not be
considered sufficient reason to continue the hearing,
unless good cause is shown. [Eff 12/15/95; comp
MAY 2 0 2004 '] (Auth: HRS §§103D-202, 103D-709)
{Imp: HRS §103D-709)

§3-126-44 Individual representing party. When an
individual, acting in a representative capacity on
behalf of a party, appears at a proceeding or signs a
document submitted to the panel or hearings officer,
that personal appearance or signature shall constitute
a representation that the individual is lawfully
authorized and qualified to so act. The individual at
any time, however, may be required by the hearings
officer to furnish proof cf authorization and
gualification to act in that capacity. [Eff 12/15/95;

comp WAY 2 O 200 1 (Ruth: HRS §§103D-202, 103D-709)
{Imp: HRS §103D-709)

§3-126-45 Consolidation. The hearings officer
may sua sponte, or upon any party's motion timely made
and for good cause shown, consolidate two or more
proceedings which involve substantially the same
issues, -arise out of the same general transaction, or
involve the same person or persons, provided the
consolidation shall be conducive to effectuating the
ends of justice and shall not unduly delay the
proceedings or hinder, harass, or prejudice any party.
[Eff 12/15/95; comp MAY 2 0 oond J {(Auth: HRS
§§103D-202, 103D-709) {(Imp: HRS §103D-709)

§3-126-46 Format and certification of pleadings.
(a) Requests for hearings, motions, and other
pleadings shall be typed or printed in ten or twelve
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point pica or equivalent type size upon good quality
paper, eight and one-half 4=} by eleven inches in size
and of at least sixteen pounds weight, except that
documentary exhibits may be larger, if folded to the
size of the pleadings to which they are attached.

{b} All copies shall be legible on paper eight
and one-half 4=} by eleven inches in size and of at
least sixteen pounds weight.

(c) The first page of every pleading shall set
forth the name, address, and phone number of the party,
the party's attorney, if any, the title of the
particular pleading, the docket number, and the name of
the proceeding.

(d) All pleadings shall be signed in black or
other photo-reproducible ink by the party filing the
pleadings or by the party's authorized agent. The
signature shall constitute certification that the
person so signing has read the pleading and that to the
best of the person's knowledge, information, and
belief, the pleading is true or has good grounds to
support it and is not submitted for the purpose of
hindering, harassing, or delaying any party or
proceeding.

(e} Unless otherwise provided, all pleadings,
mctions, memoranda, and other documents shall be filed
with the office of administrative hearings.

[Eff 12/15/95; am and comp MWAY 72 0 200 1 (Auth: HRS

L

§§103D-202, 103D-709) (Imp: HRS §103D-709)

§3~126~47 Service, generally. (a) Unless
otherwise provided by this chapter or by other
applicable law, whenever service is reguired to be made
on any party to a proceeding before the office of
administrative hearings, the service shall be made
personally or by first class mail, the document to be
served at the party's last known address or to the
party's attorney of record or to any other individual
representing the party in the proceeding.

{(b) If personal service or service by mail is
unsuccessful, the hearings officer may authorize
service by publication if permitted by statute. The
hearings officer may require that personal service be
attempted prior to permitting service by publication.
After service by publication has been authorized,
whenever service is required to be made on that party
thereafter, service by first class mail to the party's
last known address shall be sufficient. [Eff 12/15/95;
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o0k
comp WAY 20 <wf ] (Auth: HRS §§103D-202, 103D-709)
(Imp: HRS §103D-709)

§3~126-48 Service by whom. (a) Unless otherwise
provided by this chapter, a party filing a pleading,
motion, memorandum, document, or other paper shall
cause a copy of the pleading, motion, memorandum,
document, or other paper to be served upon each of the
other parties to the proceeding, or upon any agent or
attorney representing the other party. The party shall
file a certificate of service.

{(b) The hearings officer may cause each party to
be served with a copy of the request for hearing, or
the hearings officer may reguire the party requesting
the hearing to serve each other party with a copy of
the request for hearing and to file a certificate of
service. -

(¢} The panel or hearings officer shall cause the
notice of hearing to be served upon the parties.

(d) Unless otherwise provided by this chapter,
the hearings officer shall cause to be served all
notices, documents, orders, and other papers issued by
the hearings officer. [Eff 12/15/95; comp MWAY 7 ¢ 7%

1 (Auth: HRS §§103D-202, 103D-708) (Imp: HRS
§103D-709)

§3-126-4%2 Time. (a}) Unless otherwise provided
by statute or rule, in computing any pericd of time
prescribed or allowed by this chapter, the day of the
act, event, or default after which the designated
period of time is to run shall not be included. The
last day of the period so computed shall be included
unless it is a Saturday, Sunday, or legal State holiday
[+a—the—Seate], in which event the period runs until
the next day which is neither a Saturday, Sunday, nor a
noliday. Intermediate Saturdays, Sundays, and holidays
shall not be included in a computation when the period
of time prescribed or allowed is seven days or less.

(b) The hours of a day during which documents
will be accepted for filing by the panel or hearings
ocfficer shall be those specified in section 80-~1, HRS.
[Eff 12/15/95; am and comp WAY 7 (0 7004 ] (ARuth: HRS

LT

§§103D~202, 103D-709) (Imp: HRS §103D-709)

§3-126-50 Extensions of time. Unless otherwise
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provided, the hearings officer may extend the time
within which any procedural action shall be taken, at
the request of any party. The hearings officer, in the
sole discretion of the hearings officer, may require
that the extension be stipulated to by all parties to
the proceeding or that the request be by motion for
good cause shown as to why the extension should be
granted. [Eff 12/15/95; comp MAY 2 Q0 ¢ ] (Auth:
HRS §§103D-202, 103D-709) (Imp: HRS §103D-709)

§3-126-51 Motions. (a) An application for any
relief or order shall be by motion which, unless made
during a hearing, shall be made in writing, shall state
with particularity the grounds therefor, and shall set
forth the relief or crder sought.

() Motions referring to facts not of record
shall be supported by affidavits, and if involving a
guestion cf law shall be accompanied by a memorandum in
support.

{c) If a hearing is held on the motion, the
party filing the moticn shall serve a copy of the
motion and notice of hearing on the motion upon all
parties not later than seventy-two hours before the
hearing and the opposing party shall file and serve any
counter affidavits and memorandum in opposition not
less than twenty-four hours before the hearing.

(d) Motions shall be filed with the hearings
officer, and all motions shall be decided by the
hearings officer.

(e) Failure to comply with the requirements of
this section may be the basis for denial of any motion.

(f) The decision on the motion may be made orally
at the time of the hearing on the motion, or in.
writing, or as part of the hearings cfficer's written
decision. [Eff 12/15/95; comp MAEY 20 904 1 (RAuth:
HRS §8§103D-202, 103D-709) (Imp: HRS §103D-709)

§3~126-52 Powers of the panel or hearings cfficer
in conducting hearing. Unless otherwise provided by
law, the panel or hearings officer shall have the
power, in conducting a hearing, without limitation:

(1} Tc hold hearings &and issue notices;

(2) To administer caths and affirmations;

(3} To consolidate hearings or sever proceedings,

provided that those actions shall be
conducive to effectuating the ends of justice
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and shall not unduly delay the proceedings or
hinder, harass, or prejudice any party:;

{4} To subpoena and examine witnesses;

5) To issue subpoenas;

6) To rule upon offers of proof, to receive
relevant evidence, and to exclude evidence
which is admissible under the rules of
evidence, and accordingly may restrict lines
of questicning or testimony;

(7) To regulate the course and conduct of the
hearing;

(8) To regulate the manner of any examination so
as to prevent the needless and unreasonable
harassment, intimidation, or embarrassment of
any witness or party at the hearing;

(9) To remove disruptive individuals, including
any party, legal counsel, witness, or
observer;

{10) To hold conferences, including prehearing
conferences, before or during the hearing,

for the settlement or simplification of
issues;

(11) To rule on motions and to dispese of
procedural matters;

{12) To submit a written decision, including
findings of fact and conclusions of law, to
the parties;

(14) To dispose of any other matter that normally
and properly arises in the course of the
proceedings and to take any action authorized
by this chapter, chapter 91, HRS, or any
other related laws; and

(15) To examine, after notice to all parties, any
site or tangible evidence relevant to the
case. [Eff 12/15/95; comp WAY 720 s ]
(Auth: HRS §§103D-202, 103D-709) {(Imp: HRS
§103D-709)

§3-126-53 Subpoenas. (a) The hearings officer,
at the request of a party, shall have the power to
issue subpoenas requiring the attendance of witnesses
or the production of documents at the hearing. The
hearings officer may require that any request for the
issuance of a subpoena identify with particularity the
person to be subpoenaed or the documents desired.
Witnesses summoned shall be paid the same fees and
mileage as are paid witnesses in courts in the State
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and the fees and mileage shall be paid by the party at
whose instance the subpoena issues.

(b} Upon motion timely made, or sua sponte, the
hearings officer may:
(1} Quash or modify the subpoena if it is

unreasonable and oppressive; or

{2) Condition denial of the motion upon

advancement by the requesting party of the
costs of producing the documents.

{(c) A hearings officer shall not have the power
to subpoena the chief procurement officer or the head
of the purchasing agency for whom the case is being
heard. [Eff 12/15/95; comp WAY 2 0 2004 ] (Auth:
HRS §§103D~-202, 103D-709) (Imp: HRS §103D-709)

§3-126-54 Absence of hearings officer. When a
request for hearing has been assigned to a hearings
cfficer for hearing or further proceedings, the powers
and duties to be performed by "the hearings officer in
connection with the proceeding, without abatement of
the proceeding, may be assigned to another hearings
officer, provided no hearings officer shall render a
written decision unless that hearings officer was
present at opening and closing arguments and all
presentations of evidence concerning those matters.
[Eff 12/15/95; comp WYAY 20 004 ] {Auth: HRS
§§103D-202, 103D-709) {Imp: HRS §103D-709)

§3-126-55 Disqﬁalification of hearings officer,
(a) No matter shall be heard by a hearings officer
who:

(1) Has any direct pecuniary interest in the
matter being heard;

{2} Is related within the third degree by blood
or marriage to any party to the proceeding or
any party's representative or attorney;

{3) Has participated in the investigation
preceding the institution of the proceeding
or has participated in the development of the
evidence to be introduced in the proceeding;
or '

{4) Has a personal bias or prejudice concerning a
party or personal knowledge of disputed
evidentiary facts concerning the proceeding
which will prevent a fair hearing by the
hearings officer.
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(b} Any hearings cofficer may be disqualified from
hearing the matter sua sponte, or upon motion of any
party. Any motion to disqualify the hearings cfficer
shall be filed and decided before the evidentiar
portion of the hearing. [Eff 12/15/95; comp MAY gq S

] (Auth: HRS §§103D-202, 103D-709) (Imp: HRS
§103D~709)

§3-126-56 Evidence. (a) The admissibility of
evidence at the hearing shall be governed by the rules
of evidence utilized by the circuit courts of the
State. The hearings officer shall give effect to the
privileges recognized at law.

{(b) The hearings officer may take notice of
judicially recognizable facts and of generally
recognized technical or scientific facts. The parties,
whenever possible, shall be notified before the hearing
of the material to be so noticed and shall be afforded
an opportunity at the hearing to contest the facts so
noticed.

{c} Except as otherwise provided by law, the
burden of proof, including the burden of producing the
evidence and the burden of persuasion, shall be upon
the party initiating the proceeding. Proof of a matter
shall be by a preponderance of the evidence.

[Eff 12/15/95; comp MAY 20 -y ] {(Auth: HRS

§§103D-202, 103D-709) (Imp: HRS §103D-709)

§£3-126-~57 Decision, generally. {a) Every
decision and order issued by the hearings officer shall
be in writing or stated in the record. Where the case
has been contested and the decision is adverse tc any
party, the decision shall be accompanied by separate
findings of fact and conclusions of law.

(b) The hearings officer shall cause a certified
copy of the decisicn and order together with the
findings of fact and conclusions of law to be
transmitted by hand or by certified or registered mail,
return receipt requested, to each party within a
reasonable time.

(c) In a contested case where notice of the
hearing has been served by publication and the party so
served has failed to appear at the hearing, service of
the hearings officer's decision is complete upon
transmission by registered or certified mail, return
receipt requested, to the party at the party's last
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known address. [Eff 12/15/95; comp MAY 2 0 2004 ]
{(Auth: HRS §§1030-202, 103D-709) (Imp: HRS §103D-709)

§3~126-58 Ex parte communications. {ay In any
proceeding before the hearings officer:

(1) No person shall communicate privately on the
merits of the case with the hearings officer
designated to hear and decide the matter
unless specifically provided for by law; and

(2) No member of any other government agency who
participates in the ‘hearing as a witness or
counsel shall privately communicate on the
merits of the case with the hearings officer
designated to hear and decide the matter,
unless specifically provided for by law.

(b} It shall be improper for any person
interested in a proceeding to seek to influence the
judgment of the panel or hearings officer.

(c) Except as otherwise provided herein, it shall
be improper for any member of a state agency:

(1) To disclose or reveal to the hearings cfficer

. designated to hear and decide the matter, the
contents of any investigation report
concerning the matter before the hearings
officer; or

(2) Tc furnish the report or a copy thereof to
the hearings officer de51gnated to hear and
decide the matter.

(d) Nothing in this subsection, which is intended
to prohibit the ex parte disclosure of the
investigation report, shall prohibit the introduction
of the report at the hearing pursuant to and in
conformance with the rules of evidence. [Eff 12/15/95;
comp MAY 20 004 1 (Buth: HRS §§$103D-202, 103D-709)
(Imp: HRS §103D-709)

§3-126~59 Contents of a reguest for hearing. Any
person entitled to regquest an administrative hearing
under this subchapter shall file & written reguest for
hearing which shall state plainly and precisely the
facts and circumstances of the person's grievance, the
laws and rules involved, and the relief sought by the
perscn requesting an administrative hearing.

[Eff 12/15/95; comp MAY 2 Q 2004 ] (Auth: HRS
§§103D-202, 103D-709) {Imp: HRS §103D-709)
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§3-126-60 Scheduling of hearings. {a) Unless
ctherwise provided by law, upon the filing of the
reguest for hearing, and as expeditiously as possible,
the reguest for hearing shall be referred to a hearings
officer for hearing.

(b) A hearing on a request for administrative
hearing shall commence within twenty-one calendar days
from the receipt of the request for hearing.

(c) A hearing, once scheduled, may be continued
or rescheduled if agreed upon by all parties.

(d) If all of the parties to a hearing do not
agree to continue or reschedule a hearing, any party
may file an appropriate motion, and the hearing may
only be continued or rescheduled for good cause.

[Eff 12/15/95; comp MAY 2 0 2004 ] {Auth: HRS
§§103D-202, 103D-709) (Imp: HRS §103D-709)

§3-126-61 Notice of hearing. f{a) In all
proceedings for relief under this subchapter, the chief
procurement officer or the head of a purchasing agency
shall be made a party to the proceedings and shall be
served accordingly.

(b) - Whenever possible, all parties shall be given
written notice of the hearing at least fifteen calendar
days before the hearing. The notice shall include:

(1) The date, time, place, and nature of hearing:;

(2) The legal authority under which the hearing

is to be held;

(3) The particular sections of the statutes and

rules inveolved:; and

(4) A short and concise statement of the issues

involved and the facts giving rise to the
request for hearing. Attachment of a copy of
the request for hearing, to the. hearing
notice, satisfies this requirement.
The notice shall further apprise each party of their
right to retain legal counsel if so desired.
[Eff 12/15/95; comp WAY 20 004 ] {Auth: HRS
§§103D-202, 103D-709) (Imp: HRS §103D-709)

§3-126-62 Response. Before the hearing, each
respondent shall file and serve upon each party and the
hearings officer, a written response stating briefly
therein facts, circumstances, laws, rules, or reasons
in defense and shall further specifically admit or deny
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the allegations of the request for hearing.
[E£f 12/15/95; comp MAY 9 (0 7004 1 (Buth: HRS
§§103D-202, 103D-709}) (Imp: HRS §103D-709)

§3-126-63 Disclosure. (a)  Any party, by timely
written demand filed with the hearings officer, and
served upon any other party, may request of any other
party to the proceeding, the full disclosure of:

{1) The identity of all witnesses to be called by
the party, including their addresses and
phone numbers, 1f known;

(2) The identity of all persons, including their
addresses and phone numbers, known by the
party to have material knowledge relevant to
the proceeding; and

(3) All exhibits, including, but not limited to,
documents, photographs, and other tangible
evidence to be introduced at the hearing.

The requesting party shall have the right to
examine the exhibits and make copies thereof.

{(b) A copy of the investigation report, in order
to be admitted at hearing, shall be provided to all
parties not later than seven calendar days before the
hearing. If-a copy of the investigation report is not
provided tc all parties, the report shall not be
permitted to be introduced at the hearing.

{c) All demands for disclosure shall continue in
effect for the duration of the proceeding and the party
to whom the demand is directed shall be under a duty to
disclose the information requested as and when it
becomes available.

{d) The information requested shall be disclosed
to the requesting party at the prehearing conference or
at least seven calendar days before the hearing
whichever occurs first. The failure to comply with the
disclosure request may result in the information
requested, to be disallowed at the hearing.

[Eff 12/15/95; comp MAY 20 4 ] (Ruth: HRS
§§103D-202, 103D-709) (Imp: HRS §103D-709)

§3-126-64 Prehearing conference. {a) The
hearings officer may order that a prehearing conference
be conducted and attended by all parties to the
proceeding. The purpose of the prehearing conference
shall be to explore the underlying reasons for the
hearing, and to simplify the issues. At the prehearing
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conference, the hearings officer may require all
parties to disclose to the other parties the
information which may be requested pursuant to section
3-126~63.

{b) If no prehearing conference is held, the
hearings cfficer may require each party to submit a
statement disclosing and identifying all witnesses to
be called at the hearing, all exhibits to be used at
the hearing, and other matters as shall simplify the
issues and facilitate the orderly progress of the
hearing. A copy of the statement shall be served upon
all other parties tc the proceeding. [Eff 12/15/95;
comp HMAY 20 W04 ] (Auth: HRS §§103D-202, 103D-709)
{Imp: HRS §103D-709)

§3-126-65 Testimony. (a) A record shall be made
of all oral testimony taken at the hearing.

(b) Testimony taken at the hearing may be
electronically recorded and need not be transcribed.
Unless otherwise provided, the cost of the
transcription of the electronic recording of the
restimony shall be paid by the requesting party.

{c) Any party may reguest that all of the
testimony taken at the hearing be taken by a court
reporter. The request shall be made in writing, at
least ten calendar days before the date of the hearing
and shall be within the scle discretion of the hearings
officer or the panel to grant or deny. The transcript
of the proceeding shall constitute the official record
of the testimony taken at the hearing, and shall remain
in the possession of the hearings officer. The cost of
the transcript shall be paid for by the reguesting
party. If a party desires a copy of the transcript,
the requesting party shall pay the cost of a copy of
that transcript.

(d) The hearings officer shall make the
electronic recording of the testimony available to the
parties for use in preparing exceptions to or
statements in support of a proposed decision oxr
recommended order. '

{e) 1f judicial review is requested, the hearings
officer shall transmit the electronic recording as part
of the record on appeal. If a party desires a copy of
the electronic recording for their persocnal use, the
requesting party shall pay the cost of a copy of that
electronic recording.

{f) Unless the hearings officer has been notified
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in writing of a party's request for judicial review
within the time permitted for requesting the judicial
review, the hearings officer, after the time for
requesting judicial review has passed, may erase the
electronically recorded testimony. [Eff 12/15/95; comp
MAY 2 0 004 ] (ARuth: HRS §§103D-202, 103D-709)
(Imp: HRS §103D-709)

§3-126-66 Record. {a) The record shall consist
of the following:

(1) All pleadings, motions, and intermediate
rulings; _

{2) All evidence received or considered,
including without limitation, oral testimony,
exhibits, and matters officially noted by the
hearings cofficer;

(3) All coffers of proof and rulings thereon; and

(4) All proposed findings and exceptions.

(b} Unless the hearings  officer has been notified
in writing of a party's request for judicial review
within the time permitted for requesting judicial
review, the hearings officer, after the time for
requesting judicial review has passed, may cause
exhibits to be returned to the party introducing the
exhibits or if the party does not wish their return,
crder the disposal or destruction of the exhibits.

[Eff 12/15//95; comp MAY 20 04 ] {Auth: HRS
§§103D-202, 103D-709) {(Imp: HRS §103D-709)

§3-126-67 Dismissal of requests for hearings.

{a) A reguest for hearing relief may be voluntarily
dismissed by the person requesting the hearing, without
order of the hearings officer by:

(1) Filing a notice of dismissal at any time
before service of the request for hearing on
the other parties; or

{2) Filing 2 stipulation of dismissal signed by
all parties who have been served with the

request for hearing or who appeared in the
action.

Unless otherwise stated in the notice of dismissal or
stipulation, the dismissal shall be without prejudice,
except that a notice of dismissal shall operate as an
adjudication upon the merits when filed by a person who
has cnce dismissed a request for hearing based on or
including the same claim before the hearings officer.
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(b) Except as provided in subsection (a), a
request for hearing shall not be dismissed except upon
motion and on order of the hearings officer granting
the motion and upon such terms and conditions as the
hearings officer deems proper. Unless otherwise
specified in the order, a dismissal under this
subsection shall be without prejudice.

(c) The hearings officer may, upon the motion of
any party, or sua sponte, issue a notice of proposed
dismissal to any person requesting a hearing, based on:

(1) The failure of the person requesting the

hearing to prosecute or otherwise pursue the
person's request for hearing within one year
from the filing of the request, excluding
periods of delay caused by a party other than
the person regquesting the hearing; or

(2) The failure of the person requesting the

hearing to comply with this chapter or any
order of the hearings officer.
The notice of proposed dismissal shall set forth the
basis for the proposed dismissal and shall provide an
opportunity for the person requesting the
administrative hearing to request a hearing to contest
. the proposed dismissal at least fifteen calendar days
prior to the actual dismissal. The notice of proposed
dismissal shall also provide that in the event the
person adversely affected does not request a hearing to
contest the proposed dismissal within the time period
specified in the notice of proposed dismissal, the
hearings officer may thereafter issue an order
dismissing the proceedings with prejudice. If a
reguest for a hearing to contest the proposed dismissal
is filed within the time period specified in the notice
of proposed dismissal, the hearings cfficer shall
schedule a hearing in accordance with this chapter. or
dissolve the notice of proposed dismissal. The person
requesting the hearing shall have the burden of showing
why the underlying request for administrative hearing
should not be dismissed pursuant to this section.

(d) Unless the order of dismissal issued by the
hearings officer specifies otherwise, a dismissal under
subsection (c) and any other dismissal not provided for
in this section, except a dismissal for lack of
jurisdiction or improper venue, shall operate as an
adjudication upon the merits. [Eff 12/15/95; comp
HAY 2.0 e ] (Auth: HRS §§1030-202, 103D-709)
{(Imp: HRS §103D-709)
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§3-126-68 Hearings. (a} All hearings shall be
formal, and chapters 91 and 92, HRS, shall apply to the
extent practicable. '

(b) No persons other than the hearings officer,
the person requesting the hearing, representatives of
the concerned state agency, legal counsel, witnesses,
and persons called by the hearings officer to assist
the hearings cfficer in reviewing a request for
hearing, shall be present during any hearing or other
proceedings conducted by the hearings officer, except
with the permission of the hearings officer.

{(c) All hearings shall be heard before a duly
designated hearings officer. All parties shall be
afforded full opportunity to present evidence and
argument on all issues involved. The hearing shall be
at the time and place set forth in the notice of
hearing, but at that time and place may be continued
from day to day or adjourned to a later day or to a
different place without notice other than the
announcement thereof at the hearing.

{d} If there 1s no dispute as to the facts
invelved in a particular matter, the hearings officer
may permit the parties to proceed by memoranda of law
in lieu of a hearing unless the procedure would unduily
burden any party or is cotherwise not conducive to the
ends of justice. [Eff 12/15/95: comp "MAY 3 0 v ]
(RAuth: HRS §§103D-202, 103D~709) (Imp: HRS §103D-709)

§3-126-69 Procedure at hearing. Unless otherwise
stipulated by the parties, which stipulation is
approved by the hearings officer, all hearings shall
proceed as follows: :

(1) The parties shall have the opportunity to
make opening statements before any evidence
is presented, unless they waive the
oppertunity. The opening statement shall be
heard in the following order:

(AR) Opening statement by the party
initiating the proceedings; and

(B) Respondent's opening statement, unless
respondent chooses to reserve same until
after presentation of evidence by the
party initiating the proceedings;

(2) The party initiating the proceedings shall
present its evidence first, and shall be
followed by the presentation of evidence in
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support of respondent's case;

(3) After presentation of the evidence in support
of their respective cases, the parties shall
have the opportunity to introduce rebuttal
evidence., Rebuttal evidence shall be
introduced in the same order as was followed
with respect to.the introduction of evidence
in support of their respective cases;

(4) Each witness shall be examined first by the
party calling the witness followed by cross-
examination by the opposing party;

(5) After all evidence, including rebuttal
evidence, has been presented, the parties
shall have the opportunity to make final
argument. Final argument shall proceed as
follows:

(A) Final argument by the party initiating
the proceedings;

(B) Respondent's final argument; and

(C) Final argument in rebuttal, by the party
initiating the proceedings which shall
be limited to countering matters raised
in respondent's final argument; and

(6) The hearing shall be deemed closed after

- completion of all final arguments or upon
filing of all permitted memoranda and other
post hearing submissions or upon the
expiration of the time allowed for filing
submissions, unless the time is extended, or
upon the completion of taking further
evidence pursuant to section 3-126~72,
whichever is later. [Eff 12/15/95; comp

MAY 2 0 oond ] (Auth: HRS §§1i03D-202,
103D-709) (Imp: HRS §103D-709)

§3-126~-70 Motion to dismiss. {(a) After all
evidence has been presented by the party initiating the
proceedings in support of the underlying request for
hearing, the respondent may move the hearings officer
for an order denying or dismissing the claim or for
similar affirmative relief.

(b)) If the motion is denied or taken under
advisement, respondent shall have the right to continue
with the proceeding as fully as if the motion had not
been made. [Eff 12/15/95; comp HAY 2 00 ns ] (Auth:

L
(AT N

HRS §§103D-202, 103D-709) (Imp: HRS §103D-709)
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§3-126-71 Taking of further evidence. At any
time before the filing of the hearings officer's final
decision, the hearings officer sua sponte, or upon
motion for good cause shown, may reopen a hearing for
the purpose of taking further evidence, and shall do so
in writing with a statement of reasons therefor. The
reopening of a hearing shall be at the sole discretion
of the hearings officer. Further evidence may be taken
either through oral hearing or by certification of
questions to the parties. [Eff 12/15/95; comp

Mﬁ‘g’ 20 M0k ] (Ruth: HRS §§103D-202, 103D-709)
(Imp: HRS §103D-709)

§3-126-72 Proposed findings of fact and
conclusions cf law, (a} No party shall file written
proposed findings of fact and conclusions of law except
where ordered in the discretion of the hearings
cfficer.

(b} Where ordered, written proposed findings of
fact and conclusions of law shall be filed within
fifteen days after the close of the hearing, and shall
contain specific references to the record and the legal
authorltles relied upon. [Eff 12/15/95; comp
MAY 20 o ] {Auth: HRS §§103D-202, 103D-709)
(Imp: HRS §103D~709)

§3-126~73 Hearings officer's decision. As
expeditiously as possible after the close of the
hearing, the hearings officer shall issue a final
decision and order together with separate findings of
fact and conclusions of law. All findings of fact,
conclusions of law, final decisions, and orders issued
by the hearings officer shall be based upon the whole
record and supported by reliable probative and
substantial evidence, including facts of which the
hearings officer properiy took judicial notice.

(Eff 12/15/95; comp WAY 20 oo ] (Auth: HRS

LAFL

§§103D-202, 103D-702} (Imp: HRS §103D-709)

§3-126-74 Service of hearings officer's decision.

The hearings cfficer shall cause a copy of the
hearings officer's decision, including therein findings
of fact and conclusions of law, to be served upon each
party by personal service or by registered or certified
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mail, return receipt requested. Service of the
hearings officer's decision shall be deemed complete
upon its mailing to the party 5 last known address.
[Eff 12/15/95; comp MAY 2 0 1 (Auth: HRS
§§103D-202, 103D-7089) (Imp HRS §103D-709)

§§3-126-75 to 3-126-77 (Reserved) .

SUBCHAPTER 6
JUDICIAL REVIEW

§3-126~78 Judicial review of contested cases.

| |
(a) [nuy tJCA. [ LW I S N BUVCJ_JL.{LLC.{LLGJ. IJUU_Y G\J\:#.L.LC e Uy [=3
£.0 |
PRGN Iy B e \.AC\,-.L-‘J.LUII UJ.. ol 11CGJ. LLL\ﬁD UJ.J..L\.'CJ.. UI&\JCJ. DC\..-L—.LU)A
T oo T . maAm ki W
w WSS LS 30Ty lij.\lJ’ At ¥ ﬂyl_lj.y .LUJ... _;U.\..l.i.l.'.i.a.l. J."I\"..LCW UJ. Lilc
o L L S
[ R 0 .Lil\:iD UJ..J,.J»L-CZJ. pe] .L.LliCl.L ucn.-.x.a.l..vu oL Lld \anlJ.U.LH.lG.Ll\.—C vl L.Li
0 0 W 3 e S T W i LAl
DCL/L_.LUAJ. .LU-JU Ty FES R

4] Requests for judicial review under section
103D-710, HRS, shall be filed in the [supreme] circuit
court within ten calendar days after the issuance of
the [hCIQ.LJ-_J.J.HQ effieerts] written decision.

[+=+] (b} Any party requesting judicial review
shall 1mmed1ately serve a copy of the application for
judicial review upon the hearings officer or review
officer, as applicable, and all other parties to the
proceedzng [ secordarmce] .

[+ebr] (¢) Within twenty calendar days after the
filing of a request for Jjudicial review, the hearings
officer shall transmit the record of the administrative
proceedings, including the electronic recording of the
hearing, to the [supreme] circuit court. A written
transcript of the electronic recording of the hearing
shall not be required toc be submitted as part of the
record on appeal, unless specifically requested and
paid for by a party to the appeal. [Eff 12/15/95; am
and comp MAY 20 o ] (ARuth: HRS §§103D-202, 103D-
709) (Imp: HRS §§103D-709 103D~710)

§§3-126-79 to 3-126-85 (Reserved) .

SUBCHAPTER 7

JUDICIAL ACTION
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§§3-126-86 to 3-126-95 {Reserved).™

2. Material, except source notes, to be repealed
is bracketed and stricken. New Material is underscored.

3. Additions to update source notes to reflect
these amendments and compilation are not underscored.

4. These amendments to and compilation of
chapter 3-126, Hawaii Administrative Rules, shall take
effect ten days after filing with the Office of the
Lieutenant Governor.

I certify that the foregoing are copies of the
rules, drafted in the Ramseyer format pursuant to the
reguirements of section 91-4.1, Hawali Revised
Statutes, which were adopted on April 22, 2004, and
filed with the Cffice of the Lieutenant Governor.
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